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ADVERTISEMENT. 

THE following Speeches were taken down by ^ 
(hort-hand writer, and fevcral copies of them 
were afterwards tranfcribed, two of which have been 
collated by the editor, who is forry that they arc not 
fo complete as he could have wiftied ; however all 
due pains has been taken to have them as perfe^l 
as poffible. The fliort-hand writer has omitted the 
Latin fentences or phrafes, as he did not underftand 
that language, and blanks are generally left at thefe 
places where they occur. Some notes are added oc- 
cafionally, chiefly for elucidating fomc obfcurities ; 
and through the whole nothing has been wilfully 
perverted. — At firft it was intended to have printed 
Sir Jofeph Yates's opinion by itfelf ; but as the pu« 
blic, in that cafe, might have thought that the argu- 
ments of the other three judges had been defigned- 
ly fuppreflcd, therefore the whole arc now print- 
ed in the lame order they were delivered in court; 
the you ngefl judge beginning firft, then the fc- 
cond and third, andlaftof all the Lord Chief Jufticc* 

« 
For the better underftanding thefe fpeeches, the 
ftatute of. Queen Anne, fo often mentioned in them, 
is prefixed ; and what the editor had to offer befides 
the notes, is added by way of Appendix, in order 
to give, by this publication, a fhort view of tht 
prefent ftate of Literary Property. 
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t ^ 3 
Anno 0£lavo Ann-£' Regin^. 

Jin ASifar the B.ncouragiment of Learnings by vefling tk Co^ 
pas if 'prinUd Books in the Authors or PurchaferS (f fuch 
C9pteSi during the times therein mentioned, 

•f IT THercas Printers, Bookfcllers, and Other pcrfons, have 
VV of late frequently taken the liberty of printing, rc^ 
printing, and publiiliing, or caufing to be printed, reprintedy 
and publiflied, books, and other writings, without the con- 
fcnt of the authors or proprietors of fuch books and writings* 
to theh: very great detriment, and too often to the ruin of 
them and their families : For preventing therefore fuch prac- 
tices for the future, and for the encouragement of learned 
men to compofe and write ufeful books ; may it pleafe your . 
Majefty, that it be enafted, and be it enafted by the Queen's 
moft excellent Majefty, by and with the advice anAconfeni 
of the Lords Spiritual and Temporal, and Commons in this 
prcfent parliament aflembled, and by the authority of the 
fame, That from and after the tenth day of April, one 
thoufand feven hundred and ten, the author of any book or 
books already printed, who hath not transifcrred to any others 
the copy or copies of fuch book or books, fhare or iQiares 
thereof, or the bookfeller or bookfellers, printer or printersi 
or. other perfon/or perfons, who hath or have purchafed or . 
acquired the copy pr copies of any book or books, in twtlcr 
to print or reprint the fame, (hall have the fole right and 
liberty of printing fuch book and books for the term of ooe 
and twenty years, to commence from the faid tenth day o£ 
April and no longer ; and that the author of any book or 
books already compofed, and not printed and publiihed, or 
that fliall hereafter be compofed, and his affignee or aifignst 
fhall have the fole liberty of printing and reprinting fuch 
book and books for the term of fourteen years, to commence, 
from the day of the firft publifhing the fame, and no longer ^ 
and that if any other bookfeller, printer, or other perfon 
whatfcevcr, from and after the tenth day of April, oat 
xhoufand feven hundred and ten, within the times grancel 
ind limited by this a£t, as aforcfald, (V\?iS\ -^imx, t^y^vox, ^\: 
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Import, or caurc to be printed, reprinted, or inaportcd, inj 
fuch book or books, without the confent of the proprietor 
or proprietors thereof firft had and obtained in writing, 
{igbed in the prefence of two or more credible witneffes, or 
knowing the fame to be fo printed, or rq)rinted, \yithout the 
confent of the proprietors, Ihall fell, publifh, or cxpofe to 
falc, or caufe to be fold, publifhed, or expo fed to fiile any 
fuch book or books, without fuch confent firft had and ob- 
tained, as aforefaid, Then fuch offender or offenders fhall 
forfeit fuch book or books, and all and every fheet or flieets, 
being part of fuch book or books, to the proprietor or pro- 
prietors of the copy thereof, who fhall forthwith damaik, 
and make wafte paper of them: And further, That every 
foch offender or offenders fhall forfeit one penny for every 
flicct which fhall be found in his, her, or their cuftody, cither 
printed or printing, publifhed or expofed to fale, contrary to 
the true intent and meaning of this aft, the one moiety thereof 
to the Queen's moft excellent Majefty, her heirs and fuccef- 
fors, and the other moiety thereof to any pcrfon or pcrfons 
that fhall fue for the fame, to be recovered in any of her 
Majeflies courts of record at Wcftminfter, by aftion of debt, 
bill, plaint, or information, in which no wager of law,^ 
edbign, privilege, or protection, or more than one imparlance 
fliall be allowed. 

And whereas many perfons may through ignorance offend 
agaifift this aft, unlefs fome provifion be made, whereby the 
property in every fuch book as is intended by this aft to be 
Secured to the proprietor or proprietors thereof, may be afcer- 
tftined, as likewife the confent of fuch proprietor or proprie- 
tors for the printing or reprinting of fuch book or books may 
'firom time to time be known; be it therefore further enafted, 
by the authority aforefaid, That nothing in this aft contained 
fhalibe conftrued to extend to fubjtft any bookfeller, printer, 
or other perfon whatfoever, to the forfeitures or penalties 
therein mentioned, for or by reafon of the printing or re- 
printing of any book or books without*fuch confent, as a- 
Ibreffttd, unlefs the title to the copy, or fuch book or books 
ktti^after publifhed, ihall^ before fuch publication, be enter- 
ed 



ed m tftfc Tf giftcr book of the company of ftadoners, in foch 
manner as hath been ufual ; which regifterbook fliall at all 
times be kept at the hall of the faid company, and unlefs fuch 
confent of the proprietor or proprietors be in like manner cn» 
tcred, as aforefaid, for. every of which feveral entrief, fix 
pence ihall be paid, and no more ; which faid regifler-book 
may, at all feafonable and convenient times, be refortcd to 
and infpefted by any bookfeller, printer, or other perfon, for 
*he purpofes before mentioned, without any fee or reward ; 
and the clerk of the faid company of ftationers fhall, when 
and as often as thereunto required, give a certificate under 
his hand of fuch entry or entries, juid for every fuch certifir 
catc may take a fee not exceeding fix pence. 

Provided always, and it is hereby enafted. That nine co- 
pies of each book or books, upon the beft paper, that, froni 
and after the faid tenth day of April; one thoufand fcven 
hundred and ten, fliall be printed and publiftied as aforefaid, 
or reprinted and publiflied with additions, fhalj, by the prin* 
ter and printers thereof, be delivered to the warehoufc keeper 
of the faid company of ftationers for the time being, at the 
hall of the faid company, before fuch publication made, for 
the ufc of the royal library, the libraries of the univerfitics 
of Oxford and Cambridge, the libraries of the four uni- 
yerfities in Scotland, the library of Sion College in Loa- 
don, and the library commonly called the library belonging 
to the Faculty of Advocates at Edinburgh, refpeftively; 
which faid warehoufe keeper is hereby required, within ten 
days after the demand by the keepers of the refpeftive libra- 
ries, or any perfon or perfons by them or any of them au- 
thorifed to demand the faid copy, to deliver the fame, for 
the ufc of the aforefaid libraries ; and if any proprietor, 
bookfeller, or printer, or the faid warehoufe-keeper of the 
faid company of ftationers, fliall not obferve the direftion of 
this aft therein, that then he and they fo making default, in 
not delivering the faid printed copies, as aforefaid, AkiII for» 
feit, befides the value of the faid printed copies, the fum of 
five pounds for every copy not fo delivered, as alfo the value 
of the faid printed copy not fo delivered, the faoieiob«.'t^« 
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•oveixd by the Quccti's Majefty, her holrj and Ai^ccffbrs, and 
1)7 the chancellor, maflers, and fcholars of the faid pniverfi- 
tles, and by the prefldent and fellows of Sion College, and thjc 
faid faculty of advocates at Edinburgh, with their full cofts 
rcfpeftively. 

. Provided always, and be it further enaftcd, That if any: 
perfon or perfons incur the penalties contained in this aft, in 
that part of Great Dritain called Scotland, they fliall be re- 
coverabfe by an aftiou before the Court of Seffion there. 

Provided, 1 hat nothing in this aft contained dp extend, or 
fliall be conflrued to extend, to prohibit the importation^ 
vending, or felling of any books in Greek, Latin, or any 
otlur foreign language printed beyond the A as \ any thing in 
this aft contained to the contrary notwithftanding. 

And be it further enafted by the authority aforefaid. That 
If any aftion or fuit fliall be conimei^ced or brought againft 
a«)y peribn or perfons whatfoevcr, for doing or caufing to h^ 
dpne any thing in purfuance of this aft, the defendants in 
fuch aftion may plead the general iflue, and give the fpecial 
piatter in evidence ; and if upon fuch aftion a verdift be given 
for the defendant, or the plaintiff become nonfuited, or dif- 
C^tinue his aftion, then the dcfendaot ihall have and reco- 
ver, his full cofts, for which he fliall have the fame reqpiedy as 
g defendant in any civfe by law hath. 

Provided, That nothing in this aft contained fl\all extend, 
or be conftrucd to extend, either to prejudife or confirii) any 
right that the laid univerfities, or any of them, or,any per^ 
fon or perfons have. Or claim to have, to the printing or re- 
printing any book .or copy already printed, or hereafter to he 
iprinted. 

Provided nevcrthelefs. That all aftians, fuits, hills, indi^- 
Cicnts, or informations for any offence that fliall be commit- 
ted againft this aft, fliall be brought, fucd, and commenced 
igrithia three months next after fuch offence committed, or 
elfe the fame fliall be void and of none effcft. 

Provided always, That after the expiration of the faid term 
pf fourteen years, the fole right of printing or difpofing of 
copies fliall return to the. authors thereof, if they are ihcQ 
living, for another terr^of fourteen jea^J. 
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OPINIONS OR ARGUMENTS 

O F IT H E , . 

^tJDGEi of the Court of KingVBench, 
in April 1769 ; 

& the Cause, MILLAR againft TAYLOR. 

JFor reprinting a book inlitkd, Thomson's Seasons, 
of which Millar claimed the cxclufive property, 

• as purchafer of the copy-right j which Taylor al- 
Icdged was expired, according to the terms al- 
' lowed by the ftatute 8vo An NiEi 

Mr. justice WILLES. 

THIS caufe of Millar and Taylor comes before the 
court on a fpecial verdi^, in an action, in which 
Millar is the plaintiff, and Taylor the defendant, 
tn thlr4t£tion the plaintiff ftates, thatitc has been> and ftill 
k, the true and only proprietor of a certain book of poems^ 
intituled The Seafons ; and that he had, at his own proper 
coft and charge, caufed two thoufand copies of thefaid book 
to be printed for fale, and had a great number of thefe 
books remaining in his hands for fale : And that the de- 
fendant publifhed and expoied to fale, feveral other books, 
intituled, The Seafons, by James Thomfon, Efq; and 
printed the fame without the licence and confent of the 
plaintiff; by means whereof the plaintiff was deprived rf 
ttkc benefit of the copy, for which he lays the damage at 

A tw« 
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-two hundred pounds._ The defendant pleaded Not guihf* 
At the trial, the jury have found this fpecial verdift : They 
fay the work is an original, compofition by James Thomfon 
. Eftiuire, a natural born fubjeft, refident in that part of 
Great Brirain called England, at firft publifhed and printed 
by James Thomfon for his own ufe and benefit, at feveral 
times, between the beginning of the year 1727 and 1729, 
the lame having never been before printed elfcwhere : And 
the fpecial verdt<5l further finds, Andrew Millar the plain- 
tiff, in tlie year 1729, purchafed this work called The Sea- 
{onsy for a valuable confideration, of James Thomfon the 
author and proprictcn:, to him, his heirs and afligns for 
ever 5 And the fpecial verdidl further ftates, that from the 
time- of the purchafe, Andrew Millar has printed and fold 
the faid work, and now has, and xonftantly had a fufiicienr 
number of the books of the faid work expofed to fale at «l 
rcafoaablc price : And the fame verdift goes on and finds, 
that before the reign of Queen Anne, it was ufual to pur- 
chafe the works of authors, and fell the fame, and make it 
the fubje^t of family feitlements for the provifion of a wife 
and children ; and they have found two orders of the Stati- 
oners Company, a by-law, one dated 1 694, whereby the 
property of authors in their books are fecured by penalty : 
And it goes on further, and fays. That the faid work, be- 
fore the publication by the plaintiff Andrew Millar, and be- 
fore the printing of it by Robert Taylor, was rcgiftered in 
the regiOerof the Stationers Company in London : And the 
vcrdift further iinds, that James Thomfon died in 1748, 
and afier his death, and before the adlion was brpught, 
Piobert Taylor the defendant, without licence o£rthe faid 
Andrew Miller, publiflied and expofed to fale feveral co* 
pies of this book» within that part of the realm called Great 
Britain ; and ihey fubmit to tiic judgment of this court, if 
for the plaintiff they find a verdift of one fhilling damages 
the queftion of law muft arifc from out of the fafts found 
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by the fpecial verdift *, fomc of them arc worthy obfcrvati- 
oa : And they find the work is an original compofition, 
firft printed and published in London ; the author a natu- 
ral bom fubjcft rcfident in Jingland ; thcrieforc this cafe 
has nothing to do with foreign books, which (land on a ve- 
ry different footing. It is alfo found that the author print- 
ed this book from the beginning of the year 1727, till the 
end of the year 1729, for his own ufe and benefit as the 
proprietor ; and then fold the copy to the plaintiff, his 
heirs and affigns for ever, for a full and valuable confide- 
ration ; therefore there is no occafion to meddle with cafes 
where the authors may be fuppofed to have relinquifhed the 
property, and they have given a licence to print. Many 
of the beft books fall under that defcriptioui if the book 
had not been entered before publication, that will be a cir- 
cumftance fubmitted to the jury, that the copy was intend- 
ed to be left open, fo in after publications, the author had 
not adlcd himfelf as proprietor ; but the cafe here being 
for the fale and transfer for a valuable confideration, 
this will not auihorife printing it, without an a6l of con- 
veyance from the authors f. It is alfo found, that the plains- 
tiff had a fufficient number of books expofed to falc at a 
reafonable price; therefore this cafe has nothing to do 
with cafes where the plaintiff's relief which may by fliewing 

* In this ca.ft the jury were charged to find the faft of publication only, (which , 
was not denied) in the {jloic manner as was done in the trials of the printers 
for libels; this mctliod of curtailing- the powers of juries, and leaving the de- 
fendant at the mercy of the court, who, by this fineflc, become both judges and 
jury, has been fully exploded, and clearly Ihown to be illegal ; fo that this 
caufc can never be ufcd as a precedent, there r^uft be ibme other trial, where 
both the faO and the law arc left to the determination of a jur}', and no 
3i^ I T I s H Jury can ever find a perfon guilty, who has not infringed the fta- 
tute 8vo Asa JE, above-mention^. 

f The ftatute 8vo An n a! gives a licence to print any work, after a certain 
period; in this cafe the time was long elapled, fo the defendant had no ocCalion 
to afk for aqy allowaucc to print the book in queflion, as it was become coxu;- 
jtaon property. 

A 2 ht 
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be intended to infaance the price, which is againft the Iair« le 
Is found too, that the defeiKlant fold feveral copies of the 
ftid books ; therefore this cafe is not emharaffed with any 
queilion, wherein confifls the idea of the books ; tranfla** 
tions and abridgements are different, and in requeft to the 
property of new works, but colourable variations will 
not do. This is not the cafe like that obtained by af« 
fignees under a commifiion agaiiift a bankrupt author: 
whfen a queflion of that fort arifes, the court will contider 
what is right;^ and the fame queftion may originally arife on 
tihc term granted by aft of parliament j and therefore there 
is not a doubt but it fubfiils merely on a * common*law«' 
right. If the copy of the book belonged to the author, there 
is no doubt, and if the plaintiff by transfer does become 
poffeffed of a property, there is no doubt but the defendant 
has done him injury, and violated his right, for which thi$ 
aftion is brought. But by the ftatute of Queen Anne, theau* 
thor's right to the copy depends upon two queftions. Firft> 
Whether the copy of a book or literary compoiition belonged 
to the author by the common law. Secondly, Whether the 
common-law right of authors to their own books is takea 
away by the 8th of Queen Anne f. The name Ccfy of a 
Book, which has endured for ages, is a term to fignify 
publilhing and felling it, (hews that fpecies of property, I 
believe long known. Down to the year 1640, the Crown 
tzercifed an unlimited authority over the prefs ; this wasgi- 
"Ven to the Stationers Company all over the realm, and by the 
Supreme jurifdiftion of the Star.chamber, without the leaft 
obftfudtion of Weftminfter-hall or the Parliament in any in- 
ftancc. Whether before the year 1640, copy-rights exifted 

• This is a very airious conclufion drawn without any prcmifcs : There it 
feme fophidry in this way of arguing, but neither law nor rcafon. 

f There is not in the whole ftatute a fingic fyliable of common law-right : 
How the learned judge fuppofes the ftatute-right of the author depends upon 
thefc twd qiiedions, which he himfelf infers, without any data, is very furpriz- 
ing ; he may by the (Ume artificial way of rcafoniri^ by itifercnce^ explain away 
i^ mcaiung of any (latute whiitcver,. 
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in tke kingdom on principles of ufage, can only be looked 
for in the Stationers Company, the Star-chamber, or afts of 
ftate ; and to this pointy they are evidences competent and 
liable to no fufpicion. It was indifferent to the govern- 
ment whether the copy of an innocent book was publick OC 
private. It could be done only on principled of private 
jiiftice, moral fitnefs and publick convcniencCj which when 
applied to a new fubjeiEl: make common law without a pre- 
cedent, much more when received and improved by ufago 
to authors. It appears by the afts of ftate, taken notice of 
at Ihe bar, that unlefs pirating another man's property, be 
Hn abufe on fuch principles as make a common law rights 
h 13 not prohibited. The decree of the Star-chamber, Juno 
39thj 1566, regulating the manner of printing to a number 
of prcffes with additional penalties, figned by Sir Nicholas 
Bacon, Lord Burleigh, and all the eminent privy council (^ 
tha^age, that the above all forbid to print againfltheintereft 
of any ordinances or commands of anyftatute or law of this 
land, or of any injunftion fet forth by the Queen's grant ot 
authority ; or by another decree of the Star Chamber 1685^ 
in the 28th t)f Elizabeth, in the 4th article are thefe words, 
•* every book, &c. to be licenced, nor fhall any one print any 
" book, work, or copy, againft the form and meaning of the 
** ftatutc, or any injundlion made by her Majefty or privy 
** council, or againft the true intent or meaning of grants, 
*' or patents under the great fcal, ot the company of ftation* 
*' ers." The proclamation of the 25tbof September, 21^, 
James the 1. 1623, recited the above decree of the 28th of £•. 
lizabcth ; and that the fame had been evaded among other 
things by pirating beyond fea, fuch allowed books, works 
and writings as had been printed within the realm or par- 
liament, or by fuch, to whom the lawful authority doth 
appertain, and then this proclamation enforces the decree^ 
by another decree of the Star Chamber 1637, article the 
7th, thefe are the words, ** No perfOn is to print, or import 
<* printed abroad, any book or copy, which the company of 
^* iiatiQuers, or any other pcrfon, have or (hould by letters 

** Patent 
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** patent, order or entry, in their regiftcr books or otherwife 
** (tkcfe words are very remarkable *), have any right au- 
•• thority or allowance fo to print ": Thefe are all the a6ts of 
ftatc relative to this matter : There is no cafe of a profecu- 
tion in the Star Chamber, for printing againft licence, or 
printing any other man's property ; moft of the judicial de- 
terminations o^ the Star Chamber are loft or deftroyed ; 
but it is certain, that down to the year 1640, copies were 
protected and fecured from piracy by a much fpeedier and 
more effedlual remedy than actions at law or bill in equity > 
no licence could be obtained to print any other man's pro- 
perty, not from any prohibition, but becaufe the thing was 
immoral, difhoneft and unjuft ; and he who printed with- 
out licence, was liable to great penalties. Mr. Blackftone f 
argued very materially from the books of the Stationers 
Company : from the extradts of them it appears there was 
no order or by-law made till 1640 ; yet ropies were enter- 
ed as property, and pu*ators were puni£hed : The firft wa^ 
in 1656, the ftcond in 1658. In that year, and down from 
that time, there are entries of copies for particular perfons. 
In 1659, and down from that time, there are perfons fined 
for prrntmg of other men's copies. In 1673, there ai-e en- 
tries in the Stationers Company ; becaufe we take notice 
of the fale of the copy to the party* In i632r there arc 
entries with an exprefs provifo, that if it be found another 
has a right to any copy, then the licence touching fuch 

* Many of the determinations of the Court of Star-chamber were not only- 
remarkable, but in the higheft degree oppreffivc and illegal, fiital to Liberty^ 
and a Free Prefs. 

f The learned Judge Blackftone was one of the connfel for the plainti/T m 
this cau/b. — In hts excellent commentaries on the laws of England, he touches 
on the fubje^ of Literary Property^ but can find no foundation for a common.- 
bw right, or any other than that autJlorifed by the ftatiite of Queen Anne ; bc- 
fides, he has been fo candid as to acknowlodge to his companions, that there it 
m> iuch thing as common-law right in books, his own property (his CDmnoeiv- 
taries) have been re-publiftied in Ireland, and he has no redrefs againll the piv- 
•lili(hers> as^he Tcatute does not extend to Ireland, bcio^ a Britifh ftatute only« 

copy 
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itopy fhould be void. It is remarkable, that the ddlcr^e oF 
the Star Chamber in 1639, fuppofes the copy right to ex- 
ift no otherwife than by patent, order, or regifter in the Su- 
tioners Company, which could only be by common law *• 
In 1640, the Star Chamber was abolifhed ; the troubles be- 
gan foon after ; the King's authority was fet at nought ; all 
regulations, and the reftraints of licence of priming by pro- 
clamation ; the decrees of the Star Chamber given to ih^ 
Stationers Company were deemed to be, and certainly they ^ 
f were illegal : The libels then printed occafioned an order, 
that nothing fhould be printed but what were licenced ; co- 
py-right could only then be fupportedon principles of com- 
mon law ; both houfes take this for granted : The ordinan- 
ces therefore for prohibiting printing without confent of 
the owner ; all books imported, printed abroad, were to 
pay a forfeit to the owner, or owners of the copy of the 
faid books : This provifion in this ordinance neccffarily 
prefuppofes property to exift ; it is nugatory if there was no 
fuch thing as an owner; this right only exifted by com- 
mon law. In November 1^44, Milton publiibed his fa* 
mous fpeech for the liberty of unlicenced printing agaiofi: 
thefe ordinances, and among the caies made ufe of to fet 
afide this. God forbid, he faid, it (hould be. Sec, X fo that 
the liberty of unlicenced printing fhould extend to the 
buyer of thefe copies, and this would fland only in 
common law, thefe that are culled, and are againfl the 
publi^k licence. AU agree that Literary Property was not 

* Common Law, is '.^.memorial cuftsm, but by this way of arguing, a patent 
jight is explained to be a common-law right ! Such abfurd xeafoning needs very 
little comment. 

f After all thefe curious arguments have been brought in as auxiliaries to the 
4etermination about to be given in this caufe, they are fairly acknowledge4 to 
be illegal, and the court itfelf aboUlhedij^"^^*^ 



:^ This being a Latin fentence, the fhort-hand wptcr could not undcrftanil 
It, a^itk •xnittcd.— iScrerai iaibncct of this •ccur afterwards. 

an 
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ftn ctfcft of arbitrary power, but from law and juftic^^ ami 
tkereforc ought to be fafe. In 1649, ^^^ Parliameat 
made an ordinance, which prohibited printing any book 
legally granted without confent of the owiier on pain of 
forfeiture : the fame obfervations occur in this laft as in 
the former ordinance. The ftatute of the 1 3th and 1 4th of 
Charles II., the licencing aA, prohibits printing any bookun- 
Ic(s fidl licenced and entered in the regifter of the Static 
oners Company ; it alfo prohibits printing without confent 
of the owner by paying a forfeit^ half to the King, and 
half to the owner, to be fued in fix months, befides being 
otherwife profecutcd as being an offender againft the aft : 
The aft fuppofes an owncrfhip at common law, and the aft 
itfelf is particularly recognized in the laft feftion in the aft, 
whereby the chancellors of both univeriities are forbid to 
meddle with any books, the right oJF printing whereof^ 
does folely and properly belong to particular perfon&i The 
fole property of the owner is here acknowledged in exprefa 
words as a common right, and the legiflature who paffed 
that aft, could never entertain the moft diftant idea that 
the produftions of the brain were not the fubjcft matter of 
property ; to fupport this owner (hip, it muft be proved, 
or the aftion could not be received, but the aftion is to be 
brought by the owner, who is to liave a moiety of the pe- 
nalty; but circumftances arife from difputing property, 
jibmetimes between the author and the King, and fometimes 
between different patentees of the crown, which occafioned 
thofe parts to be agitated in Wcftminfterhall. The firft 
on this fubjeft was that of Atkins, againft fome members 
af the Statioucrs Company, i8th Charles II.; it is reported 

in • 89 ; the plaintiff claims a right under the 

patent; the defendant had printed Rolle's Abridgment j 
'the bill w^s'broti^tby an'injunftion, and my Lord Chan- 
cellor awarded an injunftion, not only againft tlie det'en* 
dcr, but every member of the Company ; on that the de- 
fendant appealed to the Lords, and the decree was afHrmed : 
ihis was argued on the footing of a licence to a copy-right 

from 
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from the crown for all law-books, bccaufc it was urged, 
tbc laws are the King's laws. I don't enter int© thereafon of 
the determination : The Lords went on this footing, that 
a copy-right was a thing acknowledged at common law ; 
then they argued that the King had this right, and had 
granted it to the plaintiff as patentee : in this light, this 
cafe was properly ftatcd by Mr. Blackftonc and argued 
from as a cafe in his favours. The next is mentioned in 
Skinner 234, and alluded to in the Firft Modern 257 that 
came oa in this court, when Lord Chief Jullice Hale pre- 
fided in Michaelmas term the 24th of that King. Roper 
had bought from the executors of Mr. Juftice Croke the 
third part of his reports : Stringer was a law patentee, and 
it was reprinted without the patentee's confent: Koper 
brought an action of debt on the licencing ad : Stringer 
pleaded the King's grant, on which the plaintiff demur- 
red >. It was adjudged in this cafe for the plaintiff. This is 
a judicial authority in point, that the plaintiff, by purchafc 
from the author, was the owner of the copy by comn^on law *; 
nor does the reverfal in the Houfe of Lords, the Q6ih of 
May 1705, at all (hake this authority ; becaufe the reverfal 
proceeded as in the cafe of Atkins on the opinion that the 
copy belonged to the King : Bcfides it appears, the judges 
were not a&ed their opinion, and probably they would not 
have concurred, becaufe tlic majority of the Houfe of Lords- 
would not hear their opinions ; for it is faid in the journals^ 
after a ferious debate, the queftion was propounded, whe- 
ther the judges fhould be heard in this cafe 3 it was refolvcd 
in the negative; againft which refolution Lord Anglefey: 
protefted. In the argument, in the cafe of the Company 
of Stationers, reported in Skinner 234, it iis faid, it istrue^ 
the aftion of Roper and Stringer was brought in the 14th 
Charles JI. and that the ftatute did not give a right but onJy •. 
anacftipn of debt. The next cafe is the Companyjof Stationers" 
againft Seymer, which came on the 29th of Charles 11., 
reported in .the Firfl Modern 256 ; the plaintiff, as grantee- 

♦ Ttis point is fully apfwcred by the following opiijion of Judge Yates. 

a of 
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f>f the crown, brought an aAion againft the defendant fop 

printing Almanacks, Pcmbcrtoji faid, when wa$ 

Chief Jufticc in this coqrt, there was a qucAion arofe con- 
^crmng the liberty of printing of particular books, with a 
prohibition to all others from printing the f^me* how far it 
ihould be good to thofe who claim a property paramount 
the King's grant; but, fays he, th^ defendant in your cafe 
n^iakes no tide to the copy, only he pretends a nullity in our. 
patent : the book the defendent has p]cinted> has no certaiii 
author, and then, according to the rule of law, the King 
}^as a property in it, and by coqfequence may grant hi^ 
property to the con^pany. The court thought almanack^ 
niight be prerogative property ; the court faid, thofe prog- 
Rollications do not alter the cafe any more than if a maix 
was to claim a copy by fome little alterations of his owa. 
Thefe were time? when the prerogative ran high, though it 
was then well known that copy-rights were received, tho' 
the right of the crown was adjudged fometimes» as in this 
f afe, to over-rule private right, l^he licencing aft expire4 
the gth of May 1679, 31ft Charles H. Soon softer that. 
Inhere is a cafe mentioned by Lord Coke's entries (^7, 
fi^ftions in the cafe for printing the Pilgrim's Progrefs, o£ 
yhich the petitioner was, and is the trueft proprietor, 
whereby he loft the benefit pf h^s cppy. I don't find 
this zddqn wa$ proceeded in. The licencing aft which es^- 
pired in i^9i wa§ repealed th^ firft of Jame9 II. It was 
continued by the 4th of William and Mary, and finally, 
expired, ip. i*94» For five years fycceffively, after the ex- 
piration of ^his aft, a.ttempts were made for a new licen- 
cing aft ; A bill on?e paft the Houfe of Lords, but it 
xnifcarried in the Houfe of Commons, they objefting to, 
s^publick licenfer. The ftationer^ applied ia 170J, for 
4 bill to ppoteft their tttpyMrigbts, which had been folong 
fi^cured by penalties, and had no idea^ but a hill 10 equity 
could be obtained, but by letters -patent, which were judged 
^e^al, aQ aftion on t^c (fafe was thought of. I mention- 
" ^'" ^^ ' U 



t »i 3 

cd btfortc that of -^ plaintiff and defendant, which wai 

Hot proceeded in. In one of the cafes in 1709, in fupport 
tof their application for a bill, the laft reafon is as follows : 
** The liberty now fet on foot for breaking through this an- 
cient and reafonaljle lifagc, is no way to be cffeflually rc- 
ftrained but by aft of parliament ; for by common law, the 
bookfeller can recover no iiiore cofts than he can prove da- 
mages ; and it is impoffible for them to prove the tenths 
jiay the thoufandth part of the damages he fuffered ; be- 
caufc many thoufand different copies may be difperfed allo- 
Ver the kingdom, and he not be able to prove a hundred 
of them ; becaufe the defendant is always a pauper, and no 
tnan of credit will appear in this cafe : Thereforie the only 
remedy at common law is to confine him to the King's* 
bench, and there he may continue the evil prafticc with im- 
]punity. We therefore pray the confifcation of counterfeit 
copies to be one of the penalties inflifted upon the dcfend- 
jant." Purfuant to an order made in the bookfeller^s petition^ 
a bill was brought in for fecuring the property of books to 
the owners In September 1 709, on the iift of February, 
the bill was reported with amendments. I (hall confider 
the bill as paffed into a law, and the arguments made ufc 
<of in the courfe of its pafllng the Houfe of Commons. The 
Court of Chancery from that time to this day have been in a 
great error ♦ ; if the whole right of an author dcpeeds on 
this pofitive aft as introduftory to a new rght ; for it ap- 
ipears the property of no book is intended by that aft to be 
feciired unlefs it be entered No body contends againft the 
aft of Queen Anne unlefs the book be entered ; and yet it 
IS held unneceffary to be proved in the Court of Chancery, 
that the book is entered. It is enafted, that all fuits, bills. Ice. 
that a fuit commenced on the aft (ball be brought .witbia 
du*ee months after the offence committed. If all copies were 

* This is a very modeft aflertion of a judge, only of a few months (landing 
in the King's Beiich, to arraign fo many Chancellors, and to fuppoic, that he 
«ad his hrethfen of the K. 3. only had the faculty of difcovcripg the true 
sttaning of this AHtu(c. 
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0pen find free after paffing this a^ pirating is ovAf ati df^ 
fence againft the ftatute ; yet it is neceffary in chaDcer]f 
that the hili (hould be brought within three monthf after 
the offence firft conimitted. If this aft be right *, no method 
of profecution can be purfued but that prcfcribed bf thiiaft^ 
There is no ground on which this jurifdiftion has been cx- 
ercifed by the Court of Chancery, on which, it can be fup- 
ported, except the antecedent property of the author, con- 
firmed and fecurcd for a limited time by this a(t : In this 
the entry of the book is limited by the ftatnte penalty only j 
but the remedy by an aftion on the cafe, or by a bill in 
chancery, which is the confequeoce of a common law right, 
it £S^ not affefted by the Aatute provifion or limitation. 

Mr. Murphy ftated and laid great ftrcfs on the cafe Millar, 
Collins and others, in the Houfe of Lords, f 750. In that cafe, 
which I fhall ftate very particularly, fuits were brought on 
the 8th of Queen Anne, and 12th of George U. by feven- 
teen bookfellers of Londcm, plaintiffs, againft twenty-four 
bookfellers of Edinburgh and Glafgow defendants, for ha* 
ying oSended againft thefe two afts, as to many boolcs 
fpecified in the bill. The firft interlocutor that paffed, was 
on July 17. 1746, where the court find, that there lies 
no aftion for damages in this cafe. The plaintifi^s peihioned 
for a rehearing, and infifted that the 8th of Queen Anne 
gave an additional fecurity by penalties during the limited 
term to the properties that exifted before.; therefore that 
^ft was declaratory of an antecedent property, and that the 
Court of Chancery has always underftood it in this fenfc* 
On the fccond hearing, the court, by their interlocutors 
of the 4th of September 1746, find an aftion of damages 
lies to the extent of the profits mad^ by the defendants for 
fuch of the books as had been entered in the ftationer's re- 
gil^crs, and reprinted in Britain. To the faid interloj^ptor 
the defendants prayed a review ; the court ordered, jx to 

♦ If the aft is wrong, it ought to be repealed by parlnment, but k cuinot 
>e difp^nfed with by a couit of l«w, let the judges be ever Co wiie, 

be 
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be fe- argued, and dircfted the couufcl to confider, ^hethct^ 
by the laws of Scotland an a£kion laid for damages by the 
ftatute of the 8th of Queen Anne. Both fides avoided the 
argument on the cafe of commo-n law : The plaintiffs were 
perhaps advifed againfi: putting their cafe on the common 
law of Scotland, becaufe they were printed in London, and 
therefore might come under the term of foreign books. 'Hie 
defendants infifted the adtion was brought on the ftatute^ 
and therefore they could not refer to common law* The 
court by their interlocutors gave no opinion as to com* 
mon law« but find that no adion lies on the ftatute for of* 
fences againil the fame^ except when it is brought within 
three months after the committing fuch oftence ; and that 
no a£tion lays except for fuch books as had been entered in 
Stationers-hall according to the iiatute ; and that no adbion 
for damages lays on the fiatute. The plaintiffs prayed a 
review, and objeAed to the ambiguity of the propoiitlon^ 
That Qo adion for damages lays on the flatute ; becaufe 
ihey did not contend that fuch an adkion was given by tho^ 
ftatute, but that it followed the antecedent property ; and 
again, by their counfel, argued the praAice of the Court of 
Chancery. The court by their four interlocutors find, that 
no a£iaon for damages does lay upon or in confequedce of 
the ftatute, but only for the penalties. The plaintifii froto. 
thefe interlocutors applyed to the Houfe of Lords, and in 
their reafons annexed to the printed cafe they ftatc the 

Court of Chancery. -— y-^ the 8th of Queen Anne^ 

and the penahies thereby given for a limited time. for 
an addidonal fandion only to preferve property. And 
in another part of the reafons, the appellants infifted! 
that it is like the cafe of a patent; the patentee In 
confequence of his property is intitled unto the'ordinary re« 
lief in the courts of law and equity. It is remarkable that 
therefpondeots counfel, who were able men at that time, 
don't ipeak that the ftatutes were to be coniidered as giving 
an additional fecurity ; they only fay, it is taken as an adtion 
on the cafe, it cannot be joined with an adlion for the pe- 

nalties^ 
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Haltte^, and ihfift in their reafons: They objeA to the modtf 
of proceeding, and lay, that the plaintiffs would not recover 
damages in this aAion. M. Ramfay in this cafe iays, that 
Lord Hardwick fpoke to thi) effect, that the ftatute of 
James L which took away monopolies, at the fame time 
gave the king a power to grant patents for the encourage- 
ment of new inventions for fourteen years, Thefe patents 
were inrolled in chancery, and the court on complaint of 
patentee woiild take notice of this record : the flatute of 
Queen Anne muA be confidered a (landing patent to authors, 
and the court will give relief. But my Lord Hardwick doubt* 
ed whether that was declarative of the law, or a new law to 
give men a right they had not before. He faid, on this account 
it vr2ts necefiary to confider how the common law ftood in 
Scotland : he faid, as the queftion could not be determined 
on the prefent appeal, it would flill be open. This account , 
of what Lord Hardwick faid, is taken from a letter faid to 
be wrote to the refpondents in Scotland from their folli- 
titor, and it plainly contains what the follicicor thought would 
make mod for his clients* Lord Hardwick muft have inti* 
mated more of his opinion than was hinted in this letter *, by 
his faying he would not be underflood to give his opinion 
Irhich would be binding himfelf. The only queftion before 
4he houfe by the appeal was, whether any remedy would lay in 
confequcnce of the ftaiute, except for the penalty. Lord 
Hardwick takes the doubt to be, whether the flatute was de- 
claratory of common law, or introductory of a new law to 
give men a property they had not before, tie ftates no 
doubt whether the remedy would lay except for the penalties 
only, if the aA gave a new copy-right, the doubt was a que* 

llion on the flatute not to be refolved by , and there 

is anexprefs provifo againft inferences any way f^ The que- 

^ He did fay as miKh as made the counret for the London hookfellers, Mr; 
Murray (now Lord Mansfield) and Mr. L6ckhart, advife their clients nof to 
jfitigate the matter further, ,as it would Hkely be determined againft them in fa- 
vours of the Scots bookfellers ^ which advioe tliey wifely followed, 
j^f All this reafoning is by inference; yet the learned judge ackuowkdges fiic^ 
ukfcrences to be illegal, but ftilTgoes ou to ufc them. 

ftion 
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ftlon is, whether the property exifted by common law; if 
it did, the adt prefervcs it and fccures it by penalties ; if , 
it did not, the adt gives a new right conditionally un« 
der the fandtion prefcribed; therefore, fays Lord Hard- 
wick, it is material to coniider how the common law 
ftood before the (latute. As to what he is reported to have* 
faid how it ftood iu Chancery, the folicitor mud have o- 
mitted fome thing ; for Lord Hardwick could not allow of 
any decree becaufe it was inrolled in Chancery, merely bc- 
caufe it was an award of a higher nature, without menti- 
oning a word on what the Court of Chancery proceeded. 
The printed reafons argued on the licence given to paten- 
tees for a ufeful invention, fuppofing a common-law pro- 
perty claimed for a term : this legal right ftands on the lame ' 
ground with any legal right except the iri^d of James 
I. But fuppofing a priviledge given to the author to 
arife out of a new right, in letters patent, all the condi- 
tions required by the 21ft' of James I. muft be obferv- 
cd. Patentees for new inventions are left by the ftatute 
of the 2i ft of James I. for common law and their remedies 

follow with the nature of their right : but the 

8th of (^Anne is a penal ftatute which prefcribes the re- 
medy and the mode of profecution : the adlion is to be 
. commenced in three months. On fuch an adVion, if the 
right arifing on the prohibition be new, no remedy or mode 
of profecution can bepurfued except what is direded by the 
aft, which gives to the Company a fole right of trade ; the 
trade was free before, confequenily thefc ftatutes created a 
new offence. Now is it ever imagined that any remedy could 
be purfiied by the Eaft-India Company, but thefe prefcrib- 
ed by the adl? The penalties are by way of fecurity,but where 
a particular portion arifes out pf it, and gives a newprohi- 
biti9n, there is no other method of proceeding, but by the 
modes prefcribed therein. If a conditional right is crcaied 
by aft of parliament ; the condition cannot be difpenfcd 
fith J if tlic fame that makes the right, Umits the timq m 

whick 
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which the profccution fliall be commenced, it cannot be 
difpenfed with ; therefore the whole jurifdiflion exercifed 
in Chancery againft the pirators of copies, is on the right 
authors have on that a6t, which is a temporary fecurity^ 
It can (land on no other ground, and I am perfuaded that: 
Lord Hardwick dropt fomething that paft in the Court of 
Chancery which is omitted here. The order of the Houfc of- 
Lords declares, that the action brought by the appellants, in- 
the Court of Seffion in Scotland, was improperly andincon** 
fiftently brought, by demanding at the fame time a difcoverjf' 
and accounts of the profits of the book& in queflion, and 
alfo of the penalties of the a<^3 of Parliament, which the ap* 
pcUants had never abfolutely waved in the proceedings in 
the courts below, and alfo by perfons claiming diftcrcnt 
Tights in books in the fame queftion ; and therefore rights 
determined by the faid interlocutors, could not come ia 
fjueftion in this cafe *: and therefore the Lords ordered tharj 
the interlocutor fliould be difmiffed without prejudice ta 
the party on either of th« faid points ; and it was ordered 
by the Lords that the Court of Seffion do proceed accord- 
ingly • If the ground of relief in Chancery during the term 
given was an antecedent property, it is not to be wondered,, 
that, after the expiration of the term, the Court had no dif- 
ficulty to grant th« fame relief on the common-law right. 
Before 1 go any further, it will be proper to premife what 
will put the Court of Chancery on its proper footing : In- 
junftions to flay books printing, are on the fame grounds 
of injun£lions to flay wafle. On moving the Court, the right 
mufl be flated by affidavit ; the right mufl he admitted by 
anfwer, or denied. Where the plaintiff's right is queflion- 
cd and doubtful an injun£lion is improper, becaufe no re- 
paration can be made to the defendant, for the damage he 
fufiained by the injunAion ; but if the defendant proceeds^ 

♦ To do juftlcc to the learned judge he is right in this aflcrtion; thefe caiifes 
were fo blended together, that a judgment could not conliftentiy be then gi- 
Ycn agiunfl the perpetual Monopoly now cUimed^^ 
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ta make wafte^ ihe plaintiff may have damagC9| i£ the de^ 
fendant acqulefced under the injuiiAion, it is feldom worth* 
the plaintiff's while ta proceed for aa account, the fak. of 
die edkion being ftopt. From the ^f^ear 1709 to this. dajr,. 
therehasnotbeenmore than two or thveefi&ch cafes brought 
to a hearing. ThcproceediDgt on common-law rig^t^ could 
m»} arife in 17130 ; the feoneft that could arife waa after tho 
the) loth of i^pril: 17^1 ; on the ^ch of June I73j;» '^^ ^hS: 
cafe of Aacoa Walker^ conccroiag which I have con&ltedi 
the regifter. Sir J<xrcph Jekyi g^anjted a^ injunAion to 
reftraini the defcndasxi^ from printing the Whc^e Duty of 
Man, which afignmcot had been made fo long^ as Decern* 
ber i6qj^ amd thtsi was. acquieieeii under. Qn the 17th ofi 
November 173155 an injunftion was granted in the cafe o€ 
Mottagainft Faulkner for printing Pope and'Swift's Mifcel-» 
lanies; many of diefc pieces^ particularly the Conteft, the^ 
DeciHons between. Aduns and Roixie,. which were publiflied 
in 170 £, and feveral others that were publifhed in 1701 an4 
jSfoi*. The couhfel pre^Kl Orongly', the objedlion to thefe 
pieces that hadhee» printed fo Ipngasnoi tobe preferved by 
the aft of parliament ;: but Iiord Talbotcontinued the iojiuoc* 
tion to the whole, and it was acqui^fced under afterwards, 
Faulkner the defendant^ in that cafe, wasamanoffubftance, 
but he was advifed not to litigate it further. On the 27th 
of January 1736 ■^ ' againft Walker, Sir Jofeph 

Jekyl granted an injunftion for printing Nclfon's Fcftivals; 
tho' the Bill fets forth, it was printed in the life-time of 
the author^ and the firft publication of this book was in 

* The faft was, that tb« grcatcft part of thcfc mirceUanies were within the . 
tlnie limited by the ftatute. Afterwards, in the cafe of Bathurft againft Donald- 
fon, Lord Chancellor Ndrthington removed the injira£lion, and declared, as 
the monopoly was out according to the ftatute, he would not hinder the de- 
fendant, Donaldfon, to print and re-publi/h as many of Swift's Works as he 
pleafed. As to what is aflerted of Faulkner bong advifed not to,iitigate the mat- 
ter farther, diis is all gratis MBum ; if the common-law right was fo dear as 
is here pretended, why did they not profecate Faulkner in Ireland, as he has 
from that day to this, continued to publiih and vend Swift. [See Dean Swift'^ 
•wn opinion on this fubjc^, in one of his podhumous letters.] 
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1703, and he died in 17 14, and thefe injundions were sc- 
quiefccd under. In \^jay ij.iy, Tonfon againft Walker, aa 
injun&ion was granted to reftrain the defendant from print* 
ing Milton's Paradife Loft; the plaintiff* enjoyed an af- 
. iignment from the author as long ago as 1637. The in- 
junAion was granted hy Lord Chancellor, and acquiefced 
under in 1752 : The hill was filed in 1751, fuggefting the 
defendant had advertifed ta print Paradife Loft with the 
KfebyFenton; and the bill fuggefts a pretence that the 
plaintiffs had a right to it ; they built their right to it as in 
the other cafe : the other affignment was published about 
1688 and the plaintiff^ derived his right and title tothe 
life by Fenton, which was publifhcd in 1727, and to Bent f- 
ley's notes, and Dr. Newton's notes puUifhed in 1749*. Ta 
this cafe the anfwer came in the r2th of November 1751, 
sCnd the defendant infifled on a right to print the work in 
numbers, and to take in fubfcriptions : it was intended to 
take rhc opini m of the court ; a decree was occalioned^ 
and no motion made till near the end of April 17^2 : the 
injundlion was moved for Thurfday 23d of April, and it 
was argued at large oii the general ground of copy -right 
by common law : Lord Chancellor diredked it to be fpoke to 
on vSaturday by one on each Hdc, and afterwards it Itood o- 
ver to fhurfday : It was argued very diffufively by Lord 
Manshdd for rhe plaintiff*, and by Sir Thomas Parker 
for the defend mt : the notes of the laft edition, which were 
publiflied in 1749 were in that aft; but an injunftion 
as to tbem only would have been of little avail : It did not 
follow that the defendant fiiould not be perniitted to print 
what they had a right to print, becaufe they had attempted 
to print more, for in Pope and Curll, Lord Hardwick en- 
joined the defendant only from printing the plaintift^'s let- 

* A\l thefc cifes of Injimftions are fully. anfwercd in tlic annexed argiimerrt 
of Sir joft nh Yates. Injunctions are generally granted on a motion of the plai«- 
ti/T, and often without waiting for the defendant's anfwcrs ; they are to flop 
the faie till parties are heard, and arc no proof whatever of a common-law 

ri-ht. 
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t«rs, and there was a jgrfcat many more letters in that book 
the plaintiflFhad a right to objea: to. If the opinion of Lord 
Hardwick had not been ftrongly for the plaintiff, he would 
not have granted his order for the whole ; fo that princing 
the poem publi(hed in 1637, ^^ *^c i>fc by Fenton, or Bent- 
ley's notes publifhed in 1732, and Newton's notes, would 
have been abridged : the Lord Chancellor ^nit his order in 
the injunftion, fo as to include an injunAion as to Milton's 
works, the life by Fenton, and Bentlej's and Newton's 
notes, whereas Newton's notes only were within the fecuri- 
ty of that aft *. Tht injun^ion is not barely to the felling of 
the books of which Newton's notes made a part, but to the 
future printing; he probably forefaw he fliould never hear 
of it again, the parties undcrflood his wiy of thinking, (the 
defendant acquiefced in the injunction,) and he made it per- 
petual * and they would now be guilty of a breach of this 
injunftion if they printed Milton without either of the notes 
or the life by Fenton, I do iniift on this cafe, (excepting 
the order made by Lord Hardwick) he guarded againft be- 
ing thought finally to determine the queftion f : he cited 
the ftationers company againft Paitridge, where the cafe 
was doubtful ; he obferved Dr. Newton's notes either tran- 
fcribed or colourably abridged. The ftrongcft authority 
the judges have cited is in the cafe of Seymore in the argu- 
ments of prerogative copies : the diitindtion is taken on the 
ground of the King's right in the common- prayer book, 

* This argamcMt is fully anTorered by Sir Jofeph Yates, who fl^ys, that in 
this cafe Lord Hardwick granted the injunOion merely on account of Doftcr 
Newton's notes, which were clearly within the lime limited by Aatute. See 
Jui^^e Tates*s opinion annexed, 

f So far from the qucftioh's being finally determi«cd, andfo little faith bare 
the London bookfellers in this doctrine, that fmce that very period, there has 
been perhaps a fcore of different editions of Milton's Paradife Loft, pnn!:ed 
both in Scotland and England, without any liberty from thofe gemn who itiie 
themfclvcs'Proprietors of that work ; and it is believed they dtrc not try a 
queftion even for this article, which this karncil judge ami his tw« colleagues 
think to be fo conclufive. 

C 2 Ice. 
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&c. This argument being u&d to fuppoxt that right in the 
crown is aflerttng fuch a property to exift. In the cafe of 
Baflcett againft the univerfity of Cambridge, it would not 
liave been agreeable to Lord Hardwick*s decency, to have 
fpoke out folly againft a right grounded on common law. The 
queftion of literary property was brought before the court in 
the cafe Tonfon and Collins, and, after two arguments, was 
adjourned to the exchequer chamber ; they had been infor- 
med on good authority, fo far as the court inclined to an o- 
pinion, they were in favour of the plaintiff * ; but as they 
thought there was coUufion in the cafe, a judgment in fa- 
vour of the plaintiff would not have been acquiefced under, 
on this fufpicion, and becaufe the court were inclined to 
the plaintiff it was ordered to be heard by all the judges : 
afterwards, on certain informations received by the judges 
that the whole was a colluiion, that the whole was nominal 
only, and the expcnfc paid by the plaintiff, they refufed to 
proceed in the caufc, though it had been argued very ably 
by the council 'in behalf of the defendant : the judges 
thought this was an attempt of a dangerous example, and 
therefore ought to be difcouraged ; the tendency of thefc 
caufes are publicly known, but the reafons of their difcon- 
tinuance are not, a doubt arofe in Chancery. And, in the 
caufc of Millar and Donaldfon, an injunftibn was refufed 
without any opinion, LordNorthington faid, it would be 
prefumption in him, and he would lay nothing to the me- 
rits. Under thefc circumftances I think his Lordfhip did 
right to retule the iujwndtion +; and no judge ever granted 
luch an injunftion to flay wade on the injured property, 

and 

• This Ceem% to be a very unfair date of the cafe, for by all accounts, a 
^[Ttat majority of the judges were clear againd the perpetual monopoly here 
pled for. 

. f This faft is tlfo grofsly mifireprefcnted : The book in queftion was Thorn - 
ron*s Seaibns, for which Millar at firft obtained an injuncUon in the ufual way, 
without the defendant's being heard, but oh giving in anrwer&, and (bowing that 
t)\z monopoly was expired, the injundion was renoved, und the defendant 

left 
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and continue hearings where the whole faft was admitted, 
and he doubted in his o^ji nvind the plaintiff's right, and 
to what end could the injundion be granted, and the mat- 
ter might be fentto law dircdUy. The Stationers- company 
and Partridge, wUch came en before Lord Cowper on the 
9t!h of February 1709^ is no reafon to the contrary ; for 
Lord Cowper coiKinued the injunction on the ground q£ 
the pUiotiflTs right being clear. Their patent to print alma- 
nacks had been ad}i»dged at common law, and granted them. 
In the cafe of the ftationers company againf): Lee 168 r, and 
the {lationers company and Wright, i7ih of November 
1681, then Lord Cowper inclined ftrongly for the plaintiffs, 
-or he never would have eajoined a work that was annual, 
and fervcs only for a year. There is no report of this cafe 
of what paffed on a motion before Lord Cowper ; but the 
queftion, interlocmors, and the former determinations hav- 
ing been before the refolution, when this matter came on 
-before Lord i , the fame cafe of the ftaiioners com- 
pany, bethought k prudent to tajke the opinion of ttiis 
court. Tim is ftated in Lucas's reports : this cafe {p far . 
adds great weight to the former precedents, where judg- 
ment had been granted after the expiration of the term ^ 
becaufe it (hews no doubt, was entertained in this matter in 
the year 17 $2, the queftion again depending in this court : 
I am perfuaded Lord Hardwick would not have granted an 
injunftion from decency, let the cafe be ever fo ftrong. The 
argument, with refpcft to the property of crown -copies has 
fincc prevailed, and it has been folemnly adjudged, there 
are copies of which the King is proprietor. The court had 
no idea that the crown bad a power to reftrain printing, 
which is a trade or manufadhire, or to grant exclufive print- 
ing of any book whatfoever, except by reafon of the 

left ftt lil^eity to print as many copys as he pleafed, which he has availed him- 
felf of; it is alfo remarkable, that Millar who was abundantly acute, did not at- 
tempt to profecute farther this -cauTe with DonaldTon, but choTc, for reafMis that 
arc obvious, to try the famequeftioB and f«r the very fame book with Taylor, 
fhich is n^w -the fal|je(2 of tbi^ fofnow dedfioa. 

copy 
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copy being his properry : the court, in that cafe, agreed 
with jullice Powell, fo in the cafe of Partridge you 
muft /hew fonie property in the crown. Mr. Yorke 
argued it upon this ground ; it is fettled then, that the 
King is owner of all Copies and writings which he had 
the folc right originally to publifh, as in the a£ls of parlia* 
ment and comncion pravers, &c &c. thefe are his own works, 
as he reprefents the cafe, io by purchafe he had « right to 
publifh, as \ti the cafe of the Latin Grammar, and the year- 
books ; and in thefe c vo Lift caies, the property of the crown 
ftands on the fame tooting as private copy-right : as to the 
year-books, becaufe the crown wrrc at the expenfe of tak- 
ing the notesj and as to the grammar, becaufe the King pay- 
ed for the compofing of it : the only doubt as to the judg- 
ments pf the Houfe of Lords on RolPs abridgment and 
Croke's reports, if that no other colleftions were made by 
authority or expenfe of the crown ; and that the King had 
QO riglu of original publications. The courts of Weftminfter 
hall had the fole right and authority of publications of their 
own proceedings ; Lord Hardwick had before this held, 
that the original right of publication gave the copy. In the 
cafe of the fcfEons paper, Manby and others againll Owen 
and others, it was brought by the printers who had bought 
the copy of the Lord Mayor; the Lord Mayor had appoint- 
ed the printer of the trials, he being the firft in the commif- 
fion, and took a pecuniary confideration for it : The Lord 
Chancellor thought the right to print gave the plaintiff a 
property, and granted an iniun*5Vion, which was acquiefced 
under. If the author has fold a right to make the tirft pub- 
lication, I can*t coniKlcr his cafe analogous to the crown- 
copies, or trials in the feflions paper. Suppofc a man, with 
or without leave,* procures a copy, and publifhes it, it is 
not trefpafs, it is not a crime indiiEtable, it is not the pro- 
perty of the author ; the original copy remains ; but it is a 
grofs violation of the author's right ; it would be a violation 
of authors common- law right. This was never doubted, in 
the cafe of Webb againft Rofe : in 1732, a bill was brought 

■ by 
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by the fan of Webb the conveyancer, againft the clerk, for 
iatending to print his father's draughts ; Sir Jofeph Jckyl 
granted an injunftion ; it was acquiefced under. In the 
cafe of Pope and Curll, Lord Hardwick granted an injundti- 
on as to Pope's letters to Swift ; Lord Hardwick thought^ 
fending the letters transfer'd the paper on which it was 
wrote, and every ufe of the contents, except the liberty and 
property of publiihing ; where confent is not proved the ne- 
gative is imply'd as a tacit condition : In the cafe of She- 
bcare, an injunftion was granted by Lord Northington ; 
they produced the two volumes of Clarenden's hiftory ; the 
fon indited he had a right to print and publifh ; but the 
court were of opinion Gordon had a right to make what 
ufe he pleafed of it except publifliing ; this injun£lion was 
acquiefced under, and Lord Clarendon recovered a large 
fum of Mr, Gordon, for apprehending he had a right to 
print his book when he had not. The cafe of Fofter againft 
Waller the bookfeller, the third of June 1741, an injunc- 
tion was granted againft Waller for printing the plaintiff's 
notes without his confent ; from whence it is clear, that 
there is a time, when without any poiitive ftatute, the au- 
thor has a property to the copy of his own works, in the 
ftrift legal fenfc of the words. — But in this cafe, the author 
has averted and vindicated his property in the copy. Con- 
fent to leave it open, or to make a grant of it to the public, 
is a fa£t to be proved ; in this cafe, it is not fo much as pre- 
tended ; but the defendant's counfel infifted the author's 
communicating it to the public, is leaving it open, * the 
fame as the patentees fhewing his invention : the allufion 
holds only here, by communicating the manufadlory, or 
fcienccj men are taught the art and fcience, and have a 

• All thcfe cafes of injunAion are fully and clearly anfwcred by the annexed 
•piMon of Sir Jofeph Yates, they arc here ftrangely jumbled togjether without 
any order whatever, and may pafs for proofs of what is here fo iHiich laboured, 
viz. to cftablifh a common-law right; but fuch who will thoroughly examine 
tliem, will find that they operate quite the other way. 
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right to nfc it; fo all the knowledge that can be ftcqmecd 
by the fcnfc of the book, is free for evei*^ man's ufe : if k 
teaches mathematicks, if by examining' an epic poeil^, a ttxzn 
Icams to make an epic poem, he has a righi to ufc ii r a li- 
terary compofition is the materials, and the materials is all 
the property the books convey, unlcfe inftru^iion, or en- . 
tertainment : the multiplying of copies in print is quite » 
different thing to the fciencc the book tjeaches. In the 43 
of Elizabeth, and 2 1 ft of James the I, monopolies were the- 
fubjeft of much difcuffion ; copies of literary books were 
prohibited, and were never thought to be like a trader or 
mechanical iiiftrumem ; but if copies become open> it muft 
be fo as to the crown copies likewife. From the contrary, 
which is now fettled, I cannot diftinguifh between the King 
and a common author ; for I prefume he hns no right so rc-w 
ftrain the prefs ; I am amhorifed by the cafe of Baikett aodthe 
univerfity of Cambridge, though I do allow an author's coin 
fent to leave it open, may be implied from circwnftaDcea^ 
I come to the fecond queftion arifing from th€ ^cb 
of Queen Ann, though I have in a great meafure aDti- 
cipated the argument : Mr. Murphy ftrongly lofifted^ 
that by changing the title, Sec, the parliament were led to 
declare there was no property at common law. The (enfeor 
meaning of the aft of parliament muft be taken from what 
was faid when they paffed it into law, not from what has 
been faid of it fince on the face of the aft. The very pre- 
amble ftrongly implies a declaration of the property at 
common law, for it fpeaks, " Whereas of late," thatia, fince 
the determination of the licenfing aft, •' the liberty has 
*' been taken by divers perfons of printing, reprinting and 
«* publiftiing, without confent of authors and proprietors, 
" to their very great detriment, and often to the ruin of 
*^ thcmfelves and families *.'* 

Then* 

* This way of reafoning by inference is very curious, and may prove any 
thing whatever ; but any perfba who will look into the folio journals of the houfe 
of commons 1709-10, will find good reafon to |je of a dilTercnt opinion from 

this 



Z 25 
Ttca the aft goes on to prevent fuch frailiccs for the 
future : now everj word in the aft is empbaticaU and db- 
fcrwes to be remarked upon. Could the legiflacure mean 
when thej fpeak of the liberty, taking the aflumption of a 
new right* then the preamble would have run thus ; Where- 
as, bookfellers andauthors, have of late gain'd the right of 
printing and reprinting, &c. : now the word reprinting de* 
. ferves this obfcrvation ; for if the printing was at firft a gift 
to the public, it could be do injury to print a fecond edi- 
tion without the confcnt or licence of the author and the 
affignee, thereby pointing out two forts of peirfons entitled 
to the copy, the original author, and the aflignee, the perfon 
to whom it is affign'd ; I might here fpeak of the words, 
•* Jo often to the ruin of thepifeives and families ;" the parli- 
ament might allude to the difpofition of authors at their de- 
ceafe to their families ; but I chuie to go to the firft words^ 
'* to prevent the like practice forthe future ;" did the par- 
liament mean to prevent a legal exercife, which the pub- 
lication of books would be, if there was no fuch thing as a 
copy right. The word pra^ice is properly applied^ to the 
doing illegal ^s, but is incongruoufly made ufe of to de- 
icribe a£b that are ftriAly legal or doubtful ; not to go into 
the hiftoiy of the changes the bill underwent in the houfe 
of commons, it certainly went to the committee, as a bill 
to fecure an undoubted property in the copy for ever ♦. It 
is plain, an objeftion arofe to the generality of copies by 
the law and ufage of parliament; a new bill cannot be made 
in a commiuce ; a bill to fecure the property of an author 
could not be turn'd into a bill to take it away, and therefore 
npt to be fupported, though there are no provifo's in their 

this learned judge, the whole tranfaftions previous to pafling this bill arc tiicie 
mentioned. The a£t itfcif is annexed to this publication; let any candid perfon 
read it carefully from beginning to end, and then judge for himfelf. 

* There is not perhaps a fingle perfon in the kingdom, (the three judges of 
the K. B. and the bookfcllers excepted,) that believe this ftatnte can give a perpe- 
tual monopoly and even many of the candid London bookfellers own they 
have no fuch belief. 

D right ; 
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tight : the words ** no longer** add to the fcnfc no more 
than they would to a will if the teftator gave for years ; and 
probably thcfc words " no longer*' occafioned an cxpreft 
provifo from the anxiety of the univerfity members who 
kn^.w that they were pofieiled of many copies : the univer* 
fity had publifhed Lord Clarendon's hiftory five years be- 
fore it had the property of a copy. Great ftrefs has been 
laid on the word vefting *. Vefting for a term docs not 
import there is common-law right; if it did, the title is but 
once ready and if there could be no provifo, it could not 
reftrain the body of the aft ; but it fpeaks of the copy in- 
tended to be fccured to the proprietor ; but the provifc^ 
as the common-law right, is as full as it can be drawn, pror 
vided this aft fhould not extend to the prejudice of a right 
of the univerfity, that any pef fon or perfons have, or claim 
to have, to the printing or reprinting any copy that is print- 
ed already, or may be hereafter printed* which was a right 
to books printed already or hereafter by the common-laif 
right Without this provifo, it might fairly be argued, that 
there is nothing could reftrain the author's right ; it is an 
authority that never was in idea, that this aft is decided a- 
gainft the property of authors. I have avoided a large field 
of ingenuity, that was argued by the counfel at the bar, a 
piece of ground in the imaginary ftate of nature, is too 
wide ; the comparifon does not hold between things 
which have a phyfical and a literal exifteiice : it is certainly 
inconfiftent, that the ftranger tfliould reap the benefit of 
another man's labour ; and it is wife in any ftate to encou- 
rage letters, and painful refearches of learned mert ; the 
eafieft and mof^ equal way to decide, is to fecure them the 

* This word Vefting, which with the two little words no longer ^ although ve- 
ry material, are here reckoned of little or no weight, bccaufe they happen to 
run counter to the whole of this learned judge's argument. The right by the 
ftatute. isi/r/fi for 14 or a8 years anH no longer ; but by a new interpretation ir* 
longer is made to fignify/or everi This rcafoning is as jufl, as to infer ,from 
the verdi£^ in the cafe of Woodfall guilty pf the vjkole charge, although the 
jury have found publifhing only. 
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property of their own works ; no man coptributes that is 
not willing ; and though a good tx)ok may be run down^ 
and a bad book may be kept up for a time, fooner or later 
the proportion of the reward will be to the merit of the 
writer. He who engaged in a laborious work, fuch for in- 
fliance as Johnfon's Diftionary, might employ his whole life 
and do it with more fpirit, if not only it might conduce 
to his own glory, but a provifion for his family ♦ : I never 
heard any objeftions, except enhancing the price ; this judg- 
ment will not prevent a judgmetit againft a perfon for en- 
hancing the price i a proprietor might be induced to print 
a fine copy ; a fmall profit on a large fale, is much more be* 
neficialj thati a latge pi^rofk and a flow fale, of a lefler num- 
ber. 

Upon thcfe reafonS, I' am of opinion that there is a com- 
inon-law right* of an author to his copy, and that judgment 
ought to be for the pfeintfff f* 

* No liberal mind will deny, that an. author ought to have a proper recon- 
penfe for his labour ; but why^ a perpetual exclufive monopoly ? On the other 
hand/ no bookfeller can comj^ain if he enjoys the monopoly which is granted 
by the ftatute ; befides it would be Using the whole kingdom to enrich a few 
ovcF-grown Printers and BooikftUers. 

f This judge, Mr. Willes, was formerly counfel for the defendant in this ve- 
ry caufe, and was once of a very different opinion from that now delivered. It 
isfaidhe declined long to give judgment in this fuit, but that the Chief 
wanted much to have all his brethren to join him in fupport of this amazing 
difcovery, which he happened to make, and which had not been obfervedby 
any peribn in the three kingdoms but himfelf ! It ieems to bc^ of a piece with his 
late charge to jurys, not (f find the crirrn but only the fed: 
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Mr- justice AStONn 

THIS cafe o£ Miller and Taylor^ ha$ been (b often, ib 
fully and To ably argued, and citations, biftoriea^ 
decrees, ordinances, ftatutes and precedents in Weftn^ip- 
fter-hail, have been ftated fo acqicately, both in point of 
time and fubftance, and the lyhole arguments have been gpno 
through to largcly,.and fo elaborately, by my brother Will^^ 
that I could content myfelf in confcience, as well as opini* 
on, for to let the whole reft there ; but, in point of forni« 
I muft proceed. I ihall contcpt mjfelf with alluding tp thef^ 
authorities, as now fully and precifely known withoni 
ftating any oftl^rnqyer a^n at large, which { {befild 
have occa&on to take notice of. The great queftion in thi^i 
cafe Is a general one, How the common-law ftands indepea^ 
dent of the ftatute the 8th of Queen Ann, in refpe^t to an 
author's fole right to a copy of his literary compofiticm? The 
material fa£ts to introduce that queftion, found by the ipe- 
cial verdiA, are. That the book, entitled the Seafons,w9S aa 
original compofition, by James Thomfon, and it was print- 
e4 and publiihed by him, foi* his own ufe, aft the proprietor 
thereof, at feveral times, from the be^hning of the year 
1727, to the end of the ycs^r 1729, it was never before 
printed any where elfe ; that the plaintiff, in the year 17299 
purchafed this work of the original author and proprietor, 
for a valuable coniideration; that the plaintiff, at that time, 
printed and fold this work as his property, and has ever had 
a fufficicnt quantity of the work for fale at a reafonable 
price ; and that the defendant, without the plaintiff^s leave 
or confcnt, has publiflied and fold feveral copys of this 
work, which were printed without the plaintiff^s confent : 

• ♦ The reader is referred to the notes fubjoinoi to the former opinion, as they 
are not repeated here, although the fame articles often occur. The next opi- 
nion, that of Sir Jofcph Yates, is a full, facisfi^ory aad compleatanfwer to them 

both. 
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(o that taking it affirmatively and negatively, it is exprefsly 
found c^at it was printed without his confent, and it is not 
found, that it wafi ever made common and given, to the 
public ; therefore there is no room for implying a confent 
by any argument whatfoever : by thia verdi£l then the ori 
ginal property in the work, and publication of it by th^ al&* 
thor, th^ transfering of it to the plaintiff* the identity of the 
woiky and efpecially the copy» which exprefsly makes ufe 
of the auihor and publiflier of that worl^j and from its 
continuing in the author and plaintiff uninterruptedly * to 
the defendant's innovation of that property, is found. The 
queftions I fhall make are, fi.rft^ whether an author's pro* 
percy in his own literary compofition is fuchj as will in title 
him, at common-law, to the fole right of multiplying the 
copies of it : Secondly, fuppofing he has a property in the 
original compofition, whether a copy -right by his own pub- 
lication of the work, is neceffarily given away,, and the 
confent of fuch gift applied by the operation of the law 
DianifeAly againft his will, and contrary to the finding qf 
the jury : Thirdly, whether it is taken away from him,^ 
or reftrained by the ftatutc of Queen Anne. 

It has been iogenioufly> mctaphyiically, and fubtily argu- 
ed, on the part of the defendant, that there is a want of 
property in the thing itfelf, wherein the plaintiff fuppofes 
liimfelf injured, and confequently, if there is no property 
or right, there can be no injury or privation of right. The 
plaintiff's fuppofed property has been treated as quite ideal, 
imaginary, and not reduceable to the compreheniion of 
sign's underftandlng ; not a fubjedl of law, nor capable of 
its protection, as all objeAions to this property or right be- 
mg allowed and prote died l^ common law^ reft entirely on 
the arguments, to £bew that fuch allowance or teftimony 
is not applicable to the ground of reafbn. ^ I ihall think U 

• The fa£fc is othcrwite ; many different editioas of this book were printed 
and (bid poblickly- with the name of the publiQier, without challenge, excepting 
ia the ca£6 of donaUTQa^ineatioacd by Juilice Willes in 'the former opinion, 
R«fie 40. 
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fit, however abftraft it may feem, to confider certain gfeait 
truths and propofitions, which wcj as rational beings, that 
is, to whom reafon, as the great law of nature^ has laid 
down the obligation of being governed by, and which ift 
moft ably illuftrated by the learned author of the religioti 
of nature delineated ; who fays, that moral good and evil 
are coincident with right and wrong ; that cannot be good 
which is Wrong, or that evil which i^ right ; that right rea*- 
fon is the great law of nature, by that Our aftions arc td 
be judged, and according to their conforthity to this, oif 
defluAion from it, are to be called lawful or tinlawful or 
bad ; that whatfoevei' will bear to be tried by that reafon, li 
tight, and that which is condemned by it is wrong ; that to adt 
Contrary to truth is to effeft the fame thing : Then, {pcskmg 
of truths refpefting mankind in general, antecedent to alt 
humaii laws, that mail being capable of diftinA properties irl 
things which he biily •f all mankind can call his, he fay^, 
that the labour of B cannot be the labour of C ; becaufe H 
ii the application of the organs and powers of B not of C, 
td the cffe£ting of fomcthing ; therefore the labour is ai 
much B's as the limbs and faculties made ufe of are his i 
it is riot the effeft and produce of the labour of C ; therefore 
this efFe£l, the produce, is B's^ and not C'^ ; it is a^ mucU 
B*s as the labour Was his ; it is not C's, becaufe what the 
labour o( B caufes or produces, B produces by his labour; 
therefore it is not C's nor any others ; and if C fhould pre* 
tend to any property in it, which B only can properly call 
his, he a6ts contrary to truth : To deprive any than, he fays, 
of the fruit of his own cares andfweat, is to enter on it ; (fbt 
he is fpeaking of the cultivation of land, as if it was the 
cffe£l of the intruder's pains and travail,) it is an innovatioti 
of his right, and afcertainirig that which is not fo, to be ; a$ ' 
certainly there are thing<» which one man only can, con* 
fiftently with ihe nature of truth, call his own, without going 
further ; he remonftrates, in the 28 and 29th propofitions^ 
thofe things which only one man can properly and truly 
call his own, "muft remain his, till he agrees to part with them, 

by 



"by compaftor denizen, becaufe no man can deprive hiin \ 
of them without his approbation *, but the if dcpriver muft 
ufe them as his own, they are not fo, it isr a contradiAion to 
truth ; for to have the property of any thing, and to havp 
the fole right of ufing it, are equivalent expreffions. Pro- 
perty without ufe is an empty found ; he who ufcs or dif- 
pofes of a thing, does by that declare it to be his, becaufe 
this is all that he whofe it is can do ; borrowing or hiring 
afford no objection to this, for he ufes what is his own for 
the time allowed, and his doing fo is only one of thofe ways 
in which the true proprietor difpofes of it. 

From this great theory of property, it is to be collefted, 
that a man may have property in his body, life, fame, la- 
bour and the like, and in fhort in any thing that can be 
truly called his : it is incompatible with the peace and hap- 
pinefs of mankind to violate or difturb, by fraud or force, 
the pofieffion of any one, or the difpofal of thefe rfghts, as 
well as it is againft the principles of reafon, juftice and 
truth : it is what every man would think unreafonablc 
in his own cafe, that viiible difpoCeflion by the true pro- 
prietor whole it is cannot be carried in the extent andmean- 
ing of the proprietor's a0ent f and approbation in that be- 
half, whether it be in the cafe of borrowing, hiring, or 
contract of any fort, which I fhall further take notice of 
when I fpeak of publication. I fliall in the next place ob- 
ferve, that, in the arguing, the definitions of property, which 
have been taken notice of at th^ bar, are in my opinion, ve- 

• A pcrfon muft be hardly puOied when he is drove to metaphyHcal reafons, 
as an cxcufc for ^ifpehfing with apofitive ftatute. The property of books is 
lieyer taken altogether from the author or his affigns, by this aA, but only it 
ceafes to be a monopoly after fourteen or (wenty-eight years : Others may then 
tifo print them as well as the original proprietor, ai>d the publick utility re- 
quires it, otherwjfe books would always be kept fo high, that only the rich 
could afford to buy them. 

f The difcoverer of any u(Vfnl invention in arts, fiich as, the Orrery, Har- 
ris's Time-piece, for finding the longitude, &c. deferves prote^ion at com- 
. anon-law, as much as a literary compofition, yet thefe inventions can have a 
pjOAopoly by patent, only for a limited time. 
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rj inadequate to the fubjeft of propertf, this dajr; aod 
they are admitted by writers as a thing prefumptive, not 
to fay iqfiagitiary ftate, when all thmgs were in common^ 
when that common right was to be deemed vefted by Ibmt 
a£b, to render the thing privately and excluiively a maD'i 
own, which by that a£t was as much another's. Thefe de^ 
portions too, when examined, will be found principally to 
apply to the neceiTaries of life, and the coarfer objeAs of 
dominion, which the occafions of a man intirely call fot^ 
and in'confequence^ the property fo defcribed byPaflTen* 
dorff, was ufefol to man, and capable of being faftencd 
upon. Mr. Locke in his 2d volume folio, page 65, fays, 
enough was to be left for others, as much as any maa 
could ufe, to any of the advantages of life, before it fpoilt ; 
fo much he could 6x a property in ; whatfoever was be»> 
yond this, was more than his flure, and belonged to Op 
thers } So it was by Grotius, B. 11. c. ii. feft. 2. when he 

fays it is evident furely, that thefe dcfinitiona give 

a fort of property a little fupeirior to the legal idea we now 
have of this. Thefe great men, ruminating bfack tocbe o- 
rigin of things, lofe fight of the prefent ftate of the wori4( 
and end their enquiries at that point, where we could wifli^ 
they fhould have begun, with our exigence ; but Puflfea^ 
dorff, pages 307, and 377, faid, thefe, without diftiaOioiij^ 
were not fettled at the fame time, nor by any one fiogle 
aft, but by fucceffive decrees ; nor in all places alike, but 
property was gradually introduced, according as eithop the 
condition of things, and the number and genius of men re- 
quired, or as it appeared rcquifite to common peticfe. Since 
thefe fuppofcd times, the univerfal communion of obje£b 
of property, has been much enlarged, by the difcovering 
or the invention of arts, to the mode of obtaining by occu- 
pancy, has been abridged by laws, and the abftainingfrom 
what is another's, forced by themadiftinguifhableexiftence, 
1)1 the things claimed aAually as property, only in the 
things fo claimed that from its true or falfe reprefenta- 
tions \ that if its true owner af e its eflentials ; and not lefi 
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evident m the prefent cafe, than in the immediate objedls of 
thefe definitions ; and there is a more material difference in 
this fort of^property, than that gained by occupancy, which 
before was common and not om^s, till rendered fo by fome 
aA of our own ; and this was clearly fo in authors, and un- 
lefs rendered common by us, by our aft and full confent, 
it ought ftill to remain fo. The utility of the thing to make 
it an objeft of property, has been long difputed. It appears 
by Barbyrac's notes upon this very fubjeft, where it is ren- 
dered an unneceflary and fuperfluous diftinftion : things of 
fftncy, pleafure and conveniency, are as much objefts of 
jproperty, and are fo confidered by the common law, which 
makes our nK>nkeys or parrots, or the like, our property, 
or any thing franchifeable and valuable, as is laid down in 
Harry VIlI. and in Brook's Abridgement, and Comyn'3 
Digefts 1602, where he does not cite any authority : The 
beft rules, both of reafon and juflice, feem to me to be» 
that they affign to every thing capable of ownerlhip the le» 
gal and deterininate owner ; for the capacity to faften on 
any thing is a thing of a corporeal nature, being requidte 
to every objeft of property, plainly partakes of the narrow 
and confined fenfe in which property has been defined by the 
authors, a capacity to be diftinguifhed to anfwer every end 
of reafon and certainty, which is the great fruit of the law, 
and is all that wifdom requires to fecure the pofTefGons 
and profits, and to make and preferve peace^: It is fettled 
and admitted, according to Webb and Rofe, Pope and Gurll, 
Fofter and Waller, the Duke of Queenfberry and Chal- 
oncr *, it is fettled and adjufted from them, that literary 
compoficions in their original flate, and the right in th^ 
iirft publication of them, are the private and exclufive pro* 
perty of authors, and that they may be ever reftrained fo ; 
andif ever they are ravifhed from them by publication, tro- 
ver or trelpafs lies, it has been likewiie admitted ; now the 

* Sec Judge Yates's opinion^ wkb his anfwer t^ th^ft cafos ; they are none 
•f them applicable to this. 
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perfon's claim is founded upon the original right to this 
fubjedl, as the labour of authors, and the effeft and pro- 
duce of that labour is his ; it is a commodity faleable and 
profitable for though the fentiments, the doc- 
trine, may be called ideal, yet when the fame are communi- 
cated to the fight and underflanding of any man, by the 
medium of printing and writing, the work becomes a dif- 
tinguifliing fubjedlof property, and not totally deflitutc of 
corporeal property ; now without profit and property, it is 
ufelefs to any author *, in that ftate it is lofl to fociety in 
point of improvement, as well as to the author in point of 
interefl. The publication, therefore, is a nectfTiry adlion, 
and the only means to render the confeflcd property ufeful to 
mankind and profitable to the owner, if thus they arcjoiixj- 
ly concerned : now, to confider this only a neceflary a6t to 
make the work ufeful and profitable, to be deflru£tive at 
once to the author's confefled original right, againft his ex- 
prefs will, feems to be quite unreafonable ; neither is it at 
all warrantable by the arguments advanced by thefe authors 
on the law of nature and property ; for Barbyrac*s notes 
clearly fhew that the right acquired, of taking pofTcffion, 
does not ceafe when there is no pofTeffion. A perpetual 
poflcfSon is impoflible ; though the above hypothcfis will 
reduce pofTcfGon to nothing : that the confent of the pro- 
prietor, the annunciation ought to appear, for his pofTef- 
lion is nothing clfe but a refolution of will to retain what a 
man has ; what fhall we fuppofc he renounces his right to 
it becaufe he is no longer in pofl^eflion ? we ought to have 
ibme other reafons to believe he has renounced his pcrfo- 
nal right to it ; wherefore fhould he ? We may prefume it 
thus in refpecl of thofe things which remain fuch as nature 
has produced them, yet as %o all other things which arc 
the fruits of human induftry, and arc then with great la- 

* 1$ the monopoly granted for a certain time by the ftatutc of no wfc to the 
author or proprietor ? No author cwr yet complained of its being too ihort : 
This contcft is between bookfelicr and bookfellcr, and not between authors and 
th? public* 

bour 
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bour and contrivance rendered ufeful, it cannot be thought 
but that every one will preferve his right in them, till he 
makes an opfcn renunciation : Now, there is no open re- 
nunciation in this cafe, but a conftrudive one, only from 
the publication ; a renunciation is a fa<n: that Ought not 
to be prefuraed ; but the contrary is found here, that it 
was againft his exprefs will and-confent. But it was faid at 
the bar, that if a man buys it, it is his own. What, is 
there no difference between felling a property in the work, 
and only one of the copies ? To fay felling the book conveys 
all the right, begs the queftion ; for if the law prote<Sts the 
book, the felling does not convey away the right ; it does 
not alter the nature of the thing any more than the fale 
conveys it away, where the ftatute protects the book ; 
therefore the feller'^ confent is not to be carried beyond 
ills manifefV confent : But will not fuch a conftru(Slion ex- 
tend the partial claim of the owner beyond its intent and 
<rue meaning, which is no more to be implied upon this 
compadl, than in the cafe of borrowing or hiring ; this was 
compared at large with the ufe of throwing land into the 
highway ; the intent therein precedes and accompanies the 
right ; as it was given fo it may be ufed, but the intent of 
circumfcribirig that right, if they fill the road with cattle, 
an aftion lies, for then they have exceeded the purpofe of 
the gift : And can it be conceived, that in purchaiing a 
literary compofition, the purchafer ever thought he bougl.t 
the right to be the printer and feller of that fpecific work : 
the improvement of knowledge or the amufement which 
he can derive from the performance is all his own, but 
^he right to the \vork, the copy-right remains in him whofe 
induftry compofed it; the buyer might as truly claim ths 
merit of the compofition, by his purchafe, ia my opinion, 
as the right of multiplying copies ; reaping th;i profit of the 
invention of this fort of property, is as much againfcfenlc, 
as againft natural reafon and moral rcftitude ; it h againil 

E 2 the 



the conviAion of every man's breaft * who attempt^ it ; as 
he knows it not to be his own, he knows it to be another'st^ 
and does not do it for the fake of the public f ; but ■■ 
The metaphyfical reafon during the reiSned metaphyfical 
fpeculation, is all on that fide of the queftion ; for arguing 
by analogy only things ii.nilar to nature, that it is not dau« 
gerous, and the like arguments, of all the qioft fallible, 
by the law of nature, of truth, ^nd the light of reafon, the 
common fenfe of mankind, is on the other fide of the 

queftion : If the above principles of reafon arcr 

juft, why fhould the common law be deemed fo parrow, 
fo illiberal, as not to recognize and receive under its pro- 
tection, a property fo circumftanced ? As the prefent com- 
mon law, now fo called, is founded upon the law of na* 
ture and reafon, its grounds, maxims and principles are 
derived from many different fountains, fays that karned 
Judge Dodridge in bis Englifti lawyer, * T!ie natural mo- 
* ral falacy of the civil common law, the legal ufe, cuftom 
** and converfation appear, when collected out of the gc- 
*' neral defcription of nature, and condition of human 
" kind." Thus Judge Dodridge page 155 to i6i ; and the 
fame doftrine is agreed throughout in the common law, 
pages 614 and 61, Judge Dodridge ftates the feveral ma- 
xims and grounds, the particular heads from whence they 
are derived, and he places under the head of mor^l falacy, 
the maxims of common law, as borrowed from thence, 

• That what is now called the Common-law of 

England, was made up of a variety of laws, enadled by the 
feveral kings reigning over diftinct parts of this kingdom,, 
which feveral laws affefted only fome parts of the king- 
dom, till they were extended over the whole nation by Al- 

* It is as much againft fcnfc, law, or reafon, to grant a perpetual monopo- 
ly of books, as to grant a monopoly of air or water, of corn or provi/Ions ; 
and to convi£t a perfon who has afted agreeable to tills Aatute, mud bea<rainft 
law and the feelings of every man's breaft. 

f New publications arc generally fold fo high, that giving cheap and nfefuJ 
editions as foon as the monopoly is expired, furcly mud be a publick benefit. 
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fred, ts appcvs from Fontefcuc's prefaccj and nowr itii 
deemed the common law of England becaufe ii was then, 

But it wa$ originally from Edward the Confeflbr| 

for they could he from that time ; men in his time fpoke 
fcnfe ♦, and before they fpoke (here is an unlucky blank) 
Lord Coke fays, the common law is common right, and 
common jufti<;e : I make thefc obfervations on its general 
name to free it from any idea of magical enchantment, or 
to free it from a fuppofition of its heing infringed in its ef- 
ficacy,, in all thefe principles and grounds, on which it is 
laid dowi^ to be derived : the common law therefore, be- 
ing fo found, and named, is univerfally comprehenfive, fays 
Brackton, its principles, are ip refpeft to mankind, which 

are borrowed from civil law.-; That in refpeft of the 

feveral fpecies of property, though the rules touching them, 
muft ever have been the fame, yet the objecls of it were 
not all at once known to common -law, or the wQrld 
would have known that of gun powder, and a thou- 
fand others, that can he mentioned; man/ of them haye 
been difputed as not being objefts of property at common- 
law, which however might have the face of being cftablifli- 
cd as fuch. In the year book of Henry VIII. there was a 
difputc upon the footing of property, whether an a<ftipn 
would lay for taking away a blood hound ; the argument 
ufed againft it, was fomcwhat like thofe ufed upon this 
occafion, and I will put it : it wlas argued, it was not for 
profit, but pleafure ; that when the dog was out of poflcffi- 
on he ceafed to have any property in him, and he was not. 
would not lay upon him, but he was not. 

All thefe arguments were made ufe of on the fpecies of 
property at that time of day ; upon what principles did the 
court determine upon it ? it was determined upon thefc 
principles, as Brook fays, * where any wrong or damage 

♦ Had this jndge confined himfelf to commpn fenfc, he. in this cafe, would 
not have gone back near a thoqfand ycsirs before the invention of the art of 
printing, to eftablifli a common-law right to printed hooks; he has not been 
able to fpccify one of thofc old Uws, >vhich he fays were enacted, where literary 
jiropcrty 1$ prote£tefI. 
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is done to any man, the law gives him a remedy *, be it 
6nly a thing for pleafure, the law gives him a remedy. It 
is not lawful to take any thing againft my will, therefore 

he inftances fays he, my Popping-jay, when I go 

home, cheers and rcfrefhes my fpirits, no man fhall take 
him away againft my will. Brooke in his abridgment of 
this cafe, fays this, which is very material; the reafon why 
this property was not liable to the other remedies, or charges, 
or modes of conveyance, is, becaufe it was a property not 
early known, but yet trefpafs will lay upon it ; you fliall 
not take it againft my will. I think from this cafe, it is 
clear, that though iht above was a fpecies of property, not 
early known at leaft, not early eftabliflied by common 
laws, yet the common law did not invalidate the poflcf- 
fion and property of it ; it being matter of pleafure or pro- 
fit, made no fort of difference ; that it was not neceffary, 
that every fpecies of property fhould be liable to the fame 
circumftancee^r remedies ; that every perfon would not aft 
againft the rules of morality and of juftice, in difturbing an- 
other's pleafure and property in his pofleffion, and againft 
the peace of mankind. One would have thought this cafe 
would have refted, but in Croke and Owen, another aftion 
was brought about a grey-hound, it was faid the plaintiff wns 

out of poffeflion of his dog, and being he had loft 

his intcreft in him, and h«id no remedy at all ; the aftion 
was held maintainable on the like arguments ufed in the 
year book ; now the common -law being founded upon fuch 
'principles laid down, and which are avowed by Dodridgc 
and others, and there is a remedy for any wrong and grie- 
vance the fubjcdl may fuffcr by the invalion of his right ; 
for this fort of adlions varies according to the variety of 
the cafe ; that the invadon of the plaintiffs proper- 
ty, in the preferit cafe, is the proper fubjeft of fuch. 
an adlion, and it may be maintained at common law 
without any ftatute of the realm, or particular circum- 
ftances ; that it may undergo a trial by a jury, fo as to 

* Aii4 in this cafe the parliamcat have by (Utute given a fufficient remedy. 
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^infwcr every reafon of juftice, it fcems to me without 
any doubt. I cannot conceive any property whatfoever, 
more emphatically a man's own, any more incapable of 
being miftaken, than his literary works. And if an author 
has really and openly abandoned it, that is a fa£t that is to 
be found, and the plaintiff* in fuch procefs may be available 
in his aftion, if it be given to the public, abandoned, orpu- 
blifhed without a name, or if allowed to be pirated without 
objeftion ; all this is evidence to a jury of fuch a gift to the 
public ; it is not all above the comprehenfion of a commpn 
juiyman; and not fo ideal, but that proper proof maybe 
made of the original, or proper ownerfhip : the edition 
long deferted, no proper owner; all thefc things may be 
brought into proof ; all their difficulty lay upon the 
plaintiff*, he is to make out his right, and the injury done 
to his property : In the prefent cafe, there is no chafm or 
interval of time, when the right of this work can be faid 
to be renounced, except the bare publication of it, and if 
that is to prevail againft an author, why fhould not prero- 
gative property, as it is called, which is founded upon the 
fame argument as an author's right to their works ? I own 
I know no difference in that refpeft, between the rights of 
the crown and the properties of the fubjedl: : that there isr 
no hardOiip put upon the defendant, in the prefent cafe; he 
knows the work is not his, that he had no right * to pub- 
lifh it, he does it with his eyes open, and it is faid, that 
whether it was a property renounced or not, it was not hit 
bufinefs to enquire. Upon the whole, I think an author's 
right to his works, the copy -right is fully eftabliftied, be* 
caufc it b aduiitted, a copy in his oivn hands, and he has 
the original right to pubiifh it ; further this idea of an au- 
thor's property, that the ropy of a book has not been fa- 
miliarly ufed, but technically as an author's right of print- 
ing and 'publifliing his work, and thefe exprcirions, in a 
variety of inftances, are not to be conddercd as creators of 

• The monopoly being out, he had a right by aTi of parliament to publiA 
Thdmlba'i Seafbos ia common \*:th all the printers ia the kin^rlom. 
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fuch a right, but 2I9 fpeaking of a known right, this appfcar* 
from the citations ufcd at the bar, which as I told you be- 
fore, I fliould allude to, which arc all well known to you^ 
the hiftory of the afts of ftate proclamations, the decrees 
of the Star Chamber, particularly in 1586, and 1637, difWn 
to the year 1640 ; alfo the claufe in ordinances, ftatutes 
licenfing adls and ftatutes antecedent to the ftatute of Queert 
Ann, and the eXpreffions ufed in thai ftatote, which fpeakS 
with precifion of this fort of property, as a known thing, 
which fuppofes the aftual confent of authors or proprietors, 
licceffary to the printing this work * ; thus openly and 
ftrongly fupported by concurring fentences of judges In cafcS 
of common law at different periods of time, and in Skin- 
ner, that the ftatute of Charles II. did not give the right 
by aftion ; fo in Modem 207, where Pemberton fpeaks of i 
grant to print, how far it ftiould ftand good againft thofe 
who claim a property paramount the kings grant ; the court 
in fpeaking of prediftions in almanacks with the prognofti^ 
cations, fay, they alter the cafe no more, than if a maiif 
fhould claim another man's property, by putting fome in-» 
eonfiderable addition of his own : In the cafe of Bedloe, in 
an aftion for printing the Filgrim's Progrefs, it is afferted 
in the declaration, that the plaintiff was the true proprietor: 
it appears that the crown's fole right of publication was 
founded on property in the 3d Modern, that the property 
rcfts in the king, where no individual perfon can claim any 
right in it. This argument fhows he thought he could veft 
the cafe in the right of the king's property only, for here 
the argument is far-fetched, and applied, for if there is no 
private property it would be common, and not the king'i 
like the Elements^ the Air, Water, and the like. The cafe 
of the univerfity ot Cambridge, is a folid well confidered 
determination, upon the ground of the original right of 
publication belonging to the king. So that there is no precife 

• The confent is only required, if the work is reprinted within the 14 or z9 
years limited fot the monopoly, and not afterwards. See thefiatute tinnsxed, 
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4ecifiQ0 ^ in cbiis particular, poiot, yet tliig linifbttn be.^ 
Ijff, of fuch a property at law, dcfcrvcs the grcatcft attc^i- 
tioo and weight, where every principle of reafon and jufticC; 
cppcur in deciding in favour of property; befidcs this, the. 
uoifo.rm cond^^jl: of the cpur; of Chancery fince the fia^ute^ 
ip^ interfering by way of injundlipn, without regard to the 
workb^ing entered according tothe ftatute> all the fuits, bf- 
log brought within three monthtj (hews that the property iii; 
the wor>; mi^ft have exi(lpd antecedent to the flatute f ; f or 
t^e ftatutc cQul4 nojt give a right antecedent thereto; thed<;* 
d|ira|ion th^t the author, muft havjc the fole right of print- 
ing the book, but it muft be op the terms of the condlppzu^ 
ia the. licenfing aA; the co^fequ^qce of aiiaAion, and i|i- 
ji^nctiop, are worfe thaq thp pena}ti^ ; and one reafpQ given, 
fi^r the licenjlng is, that t}^e pexibu muft not plead ignorance, 
ifhich a<E^ pf notoriety was required by all the licenfing a^- 
«nd ordjynasicesi 

As to the fecppd q^eftipQ, w^ethcu: <h^ cppy-right is gjt>, 
^eo away by the author's plication, I have fppk^^ Upon 
Ajis head almpijt ncce£ariiy ap4 cpllc^vely with the firft; 
1 4^11 only add, I am of opinion, that the author's public. 
^^tioA 4oes not give away the rig^t of the copy, hpt it vc* 
nuins ftiU in the author's hands, th^t it no more pailes to 
the puU^c, for the free-will and cpafent of th^ author, then 
t^ unlimited ufe of every advanuge the purchafe;' can reap 
^pm the doArine and fentiments the work contains : h^ 
iQay improve upon it, he may imitate tranflate, and ex- 
ppfe the fentiments, but he acquires no right to print t)i^ 
ifork : the right to publifh the work» is as far beyond as 
the limits pf the other ; they appear to me very diflferent 
\fi nature, and it cpnfifts in this, that the property pf the 
maker of a mechanical engine is confined, to that thing 
he has made ; that the machine made in imitatioti of it, 
i^ a di^ent work in fubftan^e, materials, apd effe^s, 

. -* This ackno\rledgemcnt of there Wng no <i|re£l deciHon on the common- 
Uw right, is a full anfwer to all this i-jcafonin^ by inferoice. 

f Slee Jytdgfi Xates*s opinion annexed in anfwer to this point, vis. the ppe^ ' 
lice of the court of Chancery, €onc«minginj«b^oiiS4 

Y in 
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ia which the itiventor of the original machine tstntiGi 
lelaiin any property *, whenever it is not his ; whereas the 
reprinting of a book, contains the fame in fubftance.; the 
compofition therefore is the fubftance, the paper and iilky 
fave only the inftruments or vehicle of value proves it y , 
for though the defendent may fay the materials are mine, 
which, upon who*s paper or parchment foever it is exprefs-^ 
^d, it is his ; his mixing the materials with the author's 
property, does not make it lefs diftinguifhable than it was 
before ; for the identity of the copy will appear to be h's y 
the literary compofition, printed upon another man's pa- 
per, is fliil the fame : and this is fo evident, in my apprehen* 
iion, that the ftrongcd words I can ufe, cannot fufBciently 
explain my ideas ; if that the author has not given it away 
or abandoned it by the publication. — ^Thc next queftioft 
is, whether the ftatute of Queen Anne has^taken it away, 
or rcftrained it, fo that the author's property expires with 
That limitation. Whoever contends, that this kind of pro- 
perty is ilot known by common law, muft contend thac 
the ftatutc vefted f it with a new kind of property whick 
extends to the author, according to the limitations and re- 
flriftions in the a£t; and it muft be contended alfo, that the 
legiflature had in view, or intended to abolifh for a time,- 
till the terms in the aft are complied with, that right of 
univerfal communion, which the publication of a work indif- 
criminately gives to all mankind ; or that in cafe thefe term« 
of the aft were not complied with, it might be printed with- 
out offence. The idea of this right, does not appear by any 
aft, the words, " which has lately been done without the 
«* author's confent," that treat it as the abufe of a right, 
not as an aifertion of any common- law right, which 
the ftatutc intends only to put a temporary reftraint up- 
on • for the aft ftates it to be done to the detriment 
of the families. This is very different from the argu- 

• This ts a very curious way of reafoning, and will, if fou^d law, make pa- 
tents obuined by the inventors of ufeful arts, of no avail. 

f The ftitute is cxprcfs and dear; authors and their afligns art vejfed with 
an exdufi ve mciiopol}' for a limited time, and ao longer. 

ments 
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mentt made ufe of at the bar for the defendant, xhtt ther« 
was no injury, no deprivation of rights the particular words 
arc very remarkable, becaufe it recites the very words an- 
tiently made ufe of in ordinances, (latutes, and decrees re- 
ferred to, as a known right of the property which is tranff- 
ferable : I am not fatisfied with faying, fuch a right may be 
implied only, but they are fo exprefTed, the legiflature can- 
not mifunderftand the right of the copy, as the technical 
recognition of a right in the very words of the ftatute. 
The ftatute was brought in at the fuit of authors, printers, 
and bookfellers, but principally by the two latter * ; but not 
from any doubt of their property in copy-right, which ap- 
pears from page 240, in the i6ch volume of the Journals 
of the Houfe of Commons ; but as the proof was difficult 
to afcertain the damages they really fufiered, by the injuri- 
ens multiplication of copies of thofe books they had bought 
and publifhed, and this appears from the cafe they produ- 
ced to the members at that time : this was not done upontt^e 
idea at that time of the right of univerfal communion ; all 
the fatis&dtion they could obtain then, was by penalties ; all 
the reftri£Uon here is the entering it in the ftationers com- 
pany regifter-book * this is to ihew the penalties that are 
granted ; if that is negkfted, the ftatute does not attack 
the cafe of authors who do not comply ; but this is ftill o- 
pen f, and the cafe alfo of thofe who do not fue within 
. three months, for if the ftatute gives the remedy, which 
was before given by tlic common law, the party may wave 
the ftatute, and go to common law. The queftion only de- 
pends upon this point, whether it was a right newly creat- 
ed, or no\? If fo, it will receive its bi^rth, duration, and 

* This ftatute was obtained at the fuk of printers and bookfellers only ; n^ 
author appeared aniong the petitioners : and till about 24 years ago, the book- 
iellers were well fetisfied with the temporary monopoly; but now by the 
countenance of Ld. M. they want to extend it for ever. 

f Many inftances might be given, where authon who believed in this doc- 
trine, and omitted to enter their books in terms of the ftatute, loft their right 
hj fo doing ; for example, the frrft edition of Sermons to young Women was 
aot entered, it was reprinted without con^rot of the ajuthar, a«d he was ad- 
v^ed AOt to proffcptc tlM-p^bUAer. 

F 2 remedy- 
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tfcin'ddy Yroba the ftatutc, and no o(hcT tti^^fibiM^tft 
purfued, but if there was an antecediiht laTw^right, <be<:6in«. 
mon-law remedy would remain, and the ftatiite tdnat&f 
•would only be obfained by obferving only the- prtfcriptioii 
of the ftatutc. The preamble of thit^a/Waii the feUtfftnf- 
fertion of a cofiy- right that could be, whtfn this itlr1^odtkc- 
tion was abridged, they fay the cafe was gtiardedly iiifett- 
cd, the Ufaivcrfitle'had confiderablc cdpy -rights, ^liiy'L6rd 
Clarendon's hiftory was very lately pu^chafcd by ^thcUfll- 
Terfity of Oxford ; I believe the third volume '^wto'hct f*b- 
liflied till 'the provifo, hdin^*^cr is getjertd.'»If4Wpe 

tras not a common-law right, pretious to the 'ftatute, *I 
^would aflst why is this claufe received* : It 'fifetns tb 
me to be incapable of receiving any other cfoffriii^dn; 
•furely it was not the right bf publifliing, till it becstiAcuni- 
-Verfal wheh it firft came out, for that is the Tame, "as if ^ 
" copy was kft open by comm6n law to every^ratical^pur* 

pofe. It is (aid, that the right that was gr^n by Ittt^i^pa- 
^^ent, wetc only iflFefted,' for the 'aft' dote riot mtiitibff'oite 
Witle that could ^prejudice or cofnfirin it. ^hc ^aCHietrif to 
■^bcAecffea of'^xtt-aordinaiy cauti6n, "that the ' rigjht^it 
-common law could not be affeSted,' but that the ri^ht ami 
^remedy would ftill ircmain unaffeftcd hf thW ftatutc ; thcife- 
" fore I cdhfider the provifo entirely in* that light/ iltit ilio in-? 

ferences are to be drawn frotai it, of a difi'erent tilimre : 

* the repeated practice of a Court of Chancery, in entertain* 
ing a jurifdiftion by writs of injunftion, and as appears by 
thethany t2k(c$ cited, they evidence the cOnlhmt fcnfe 6f 

- the great lawyers of that court, that the ftattitedjd no? ftaAd 

• in the way of a general remedy upon an origraal right ; Iq 
this purpofc the cafe is mentioned in r— - ; after the ex- 

• The judge may alfo be aiked one queftion, foppofmg, (but wicheut admit- 
ting) that a right cxiftcd at common law previous to paflimg the ftatute; could 
not the kgiflature annihilate, •r abridge that right, and grant an eqViivalcnt 
which is done by this ftatute t the heritable jurifdiftions in Scotland, were ia 
the fame manner abolilhed by the ftatute anno 1746 : Lord Mansfield himftlf, 
<wiU by and by, be admitted as evidence for proving what is faid iff this note 
fqibt l0Wi for th< ftatute faperfcdcs any €omm9ii^jl«w night, 

piration 
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lirificm^ tte leiifb granted by the fiatute of ^Qmcn Amii, 
imd the aoUiority 6£ ftiy-Lord Talbot, 'tianihnck, .aDd!8ir 
5ofeph »Jekylt or iknj other great lawyers fiiaiig in the 
Court of Chancery » 'and deciding iipon ^riie legal Tight, for 
^e fake >of a xniOre effeAual relief than could be-^xiercifcdy 
4herc i^ms great an authority, as if they fet deter mioingi^p^ 
on a legal right, in thif , or any other court, in Wcftminfier- 
hall ; they lutve been always fo accounted. Imthe-.laft<o««& 
ibut one, it wasdeddcd in the-Houfe- of ^I^^rds; «wethad 
the 'Opinion of the judges, nsoft pf all the^cafos .cited mim 
thofc determined in the Gourtof Ghanccry, the cafe ^tl* 
hided to, in the nature of an injunction to Aay wdUle, if n«* 
^Ter brought toa hearing, where' the court tb, not 6f the fiuiie 
.judgment with the plaintiff; thoiaoier ground with'^hich 
it is' continued, muft be fufficient for a perpetual iojuiltQtioo* 
'Wherethe defendant cannot vary the- cafe, he.'lubmitf,.aiid 
'the cafo ftops, unlcfs the plaintiff thinks £ t ! to ,go on for fome 
t^further relief. As for an account, as it isifaid, if thcide- 
ifendeif is difatisfied with die order for icontitmiag theia* 
:jun£tioo,'he may appeal to the . Houfe ^fj Lords, fotkty 
'^'^ave the effe& and operation of pofitiveidecifions. JKowiihe 
cafes I ihall take notice of are, die vobferyaticnis diat have 
-been taken notice of at the bar here upon the cafe of Eyte 
- wd 'W^alker, Habere Sir Jofcph Jekyl gsaotedan injnn^oa 
tibr reftraioing die defendant from printmrgi the Whole Du* 
ty^fMan; it was faid at the bar, this muilbe the^near 
'Wbc^e Duty of Man, it muft.be fince the making of the 
fwSt; I have con^pared the title page o£ the two book?, the 
rxiew and 0I4 Whole: Duty. of Man ; the copy of the order, 
:9ih of June lyjSr&cwsit to be the61d<one, andDr. Ham- 
rtnond's leeter to die bookfeUers, ihews it to bc'in l^tf y.The 
anfwer that was given in the cafe of Mcttand Faulkner by 
I»ord Talbot in 1 73 j for printing Fope and SwiftV 'Mifeelr 
I laniesj was, that this book was^ printed in 1737; but the w- 
gument before the Court of Chancery by die counfel ^was 
li^on the foundation, diat many parts 6f tbofeMifeellani^s 
*wereprintedfa long before, w 1701-7 axi*«. I^was memi- 
pned by brother Willcs^ that the fentimcnts of the Church-6f 
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JEagland-man printed anno 1708, and feveral others of as 
old a date, take it entirely but of that z& ; but Lord Talbo( 
continued the injunction to the whole. In the cafe of Ton- 
fon and others againft Walker, that was to reflxain the de« 
fendant from printing Milton's Faradife Loft, the injunc« 
tion was granted by Lord Hardwick upon Lord Mans- 
field's motion ; on reading the affignment, it was made to 
Samuel Symons and feveral other afiignmlfnts were upon it ; 
in Tonfon againft Walker, 13th April 1762, this bill was 
filed in November 1761, fuggefting the defender had ad- 
Tertifed to print Milton's Works, and thsfe laft notes were 
within the time of the aft ; but upon a very folemn hear- 
ing. Lord Chancellor granted an injunAion, and it was 
penned in the injunAion to reftrain the defendant from 
printiiig the life of Milton, or his Paradife Loft, or Dr. 
Newton's notes. Now thefe cafes prove, that the Court of 
Chancery granted injunftions to proteft the right, upon the , 
fuppofition of its being a legal one ; and no injunftion was 
ever refufed in Chancery upon this ground, till an objeAion 
was raifed in this court between Tonfun and Colins; the 
reafon of which, has been always declared in this court, to 
be not from any doiibt, but merely on a fuppoiition of col- 

. lufion, which was the reafon why the cafe was never ar- 
gued nor determined. Upon the whole, therefore, I con- 
clude with faying, that notwithftanding the principles of 
reafoxl, moral, or natural juftice, or notwithftanding the c- 

. vidence of common and long received opinions of this 

: property, appearing in ancient proceeding, or in law cafes 
upon the clear fenfe of the legiflature and opinions of the 
great^ft lawyers of their time in the Court of Chancery 
fince that ftatute ; the right of an author to the copy of 
hk works appears to me to be well founded, and that the 

. plaintiff, under this fpecial judgmeqt, appears to be 'facred 
in bis property : and I heartily widi, that the learned and 
induftrious may be from henceforth allowed, not only to 
reap the fame, but the profit of their produAions to the 
honour advantage, and fupport of themfdves and fa- 
milies. 

Sir 
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Si^ JOSEPH YATES. 

ISHALL CTcr be extremely diffident of any judgment 
of mine, wh«n I (hall have the misfortune to difient 
from either of my brothers; and after the very learned, 
and ingenious arguments, which each of them hare deliver* 
cd, I cannot but fee with particular fenfibility, the unequal 
taflt which I have now before me. — I regret tpo, that in fo 
liberal a queftion, fo important to the literary world, and si; 
queftion of fo much expedtatioii, there fhould be any difa* 
greement upon this bench : but if 1 fhould happen to ftand 
quite alone in the opinion I have formed, my fentiments 
will no way ai^cdt the authority of the decilion. Whatever 
my opinion however may be^ fitting in my judicial capacity, 
I think myfelf bound in this, and in every other caufe, to 
declare it frankly and firmly. 

The general queflion for [the determination of the court 
is. Whether, after a voluntary and generous publication of 
an author's works by himfelf or by his authority, the au- 
thor has a fole and perpetual property in the work, fo as 
to give him a right, to confine every fubfequent publication 
to himfelf, and his affigns for ever. Before I enter into, 
the particular difcuffion of this queflion, I will lay down i 
one general pofition^ which I apprehend, cannot be on ei* 
ther fide difputed : That in all private compofitions^ I mean 
compofitions of private authors, as contradiflinguifhed from 
public prerogative copies, the right of publication muft for 
ever depend on the claimants property in the number to 
be publifhed. Whilfl the fubje<^ of publication continues 
his own exclufive propa-ty, he will fo long have the fole 
and perpetual right to publifh it ; but whenever that pro- 
perty ccafes, or by any aft or event becomes common, the 
right of publication will be equally common. In delivering 
my fentiments upon this great queflion, I will purfue the 
fame method, in which it was argued at the bar, both in this 

and 
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MXid in tke former caufc between Tonfon and Colins ; for 
I deiire once for all to be underflood, as delivering my q- 
pinion upon tl^e. arguments of the counfel, and upon my 
own confidcraiion • of the matter, and not by way of 
reply to any thing that has fallen from cithcf of my bro- 
titcrs* 

By the cpunfc!, it was argued on thefe two points ; Firft, 
cm the general principles of property, and Secondly, on 
the peculiar, or at leaft the fuppofed ufage, of law of tliis* 
ktfigdom. 

Firft then, it was contended, that the claim of authors tm- 
aporpetuarcopy-right in their worli;s, it maintaihs^ble upon, 
the general principles of property : and this I apprehend^ 
was a DCceSS^ry ground for the plaintiff to man tain; fbi^; 
llowever pccuRar the laws of this, and every other eoustrf^ 
may be with reipeA to territorial property^ I will take, up-^ 
on- me to (ay) Tba( the law of England, with re%«ft to aUi 
pcrfonid property, has its grand foundation in matter ot 
law. In fupport therefore of tbi^ firft propofition, finrerat 
plbnfibk arguments were ingeniouily urged by the plamtiff^s 
(NkinieL In the fir A place, they obferved, property wasdc-^' 

fined tobe t — and that an author has. certainly^' 

tbat right over his own production ; but this is a definit4oct 
ilkat merely relates^ to the perfonal domkiion of a proprie* 
fw, and' not to- the objcft ; it refpefts an acknowledged fub- 
jfeft of property which is now the queftion in dffpme; pay^ 
it even foppofes an acknowledged proprietor, and merely 
defcribes the extent of his doihinion. He who h^ the pro- 
perty is the proprietor, but no man can have that right be* 
yond the juft bounds of his property. And the poipt con« 
tended by the defendant is, that a literary publication be^ 

• ** Wd are mformed 1^4 S^c^doi this loaroed judge, th^t for maiiy 9oatlif 
prior to bis( delivering tjiis^ opinion, his leifure hoUfs were generally cfnployej^ 
on that inbje£t, fo that it is a judgment giv^ upon mature delibi^ratioa. 

f Here a Latin definition is ommitted, by the Oiortrhand writer, who took 
49Mro>tt^ and the formar opinions, aod.ftvcral others oocHr-iB this aad the o* 

tkirihm4qg|Q^]i{^ iK^iilch ^ h»Yci»oi mftuiry« ^rMpgjfa^ 
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comes no longtr an objeft of property ; that a fiterary puli^ 
lication becomes no longer an exelufive private right. 

In anfwer to this, it was contended on the other fidcj 
that an objeft of property is value, and literary compofiti- 
ons have their value, which artf meafured by the extent of 
their fale. I might here obfervc, that it will be difficult to 
annex a fpecific vahie to incorporeal fentiments, when de- 
tached from the manufcripts, and published at large ; from 
that time the value, with refpeft to the author, depends up- 
on his right to the folc and perpetual publication of them ; 
and the great p oint in queflion is, whether he is intitled 
to that right or not : But laying this obfervaiion afide, mere 
value, all may fee, will not defcribe the property in this :— 
The air, the light, the fun, are of value ineftimable ; but 
who can claim a property in them. It was therefore, in the 
third place, alledged, that a literary compoiition is certainly 
in the fole dominion of the auihor, till he thinks proper to 
publifhit; for no man can lawfully take it from him, or 
compel him to publifli it againft his will. This is moft cer- 
tainly true ; but this holds good no longer, than whilft it is 
in manufcript : Here the defender has not meddled with 
the author's manufcript ; the work was publifhed forty 
years ago ; the defendant has printed a fet of his own, and 
therefore he has not meddled with any property of the au- 
thor, unlefs the very ftile and fentiments in the work 
were his : It was neceflary therefore for the plaintiff's coun- 
fel to advance the propoiition, and which was the only oqc 
that affefted the caufe, namely, that the author has a per- 
petual property in the ftile and ideas of his .work, and there- 
fore that he or his afligns will be for ever intitled to the 
fole right of it. To this it was anfwered, that invention 
and labour arc the marks of property ; and that as literary 
compolitions were the objefts of the author's fole pains and 
labour, therefore they have the fole right to them. If this 
argument is confined to the manufcript, it is true * it is the 
cbjeft only of his own labour, and is capable of a fole right 
of ipoflefBon. All ideas of property have their extents, and 

G ihey 
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they have their proper bounds ; invention and laboury be 
they ever fo great, cannot change the nature of things, or 
eftahlifli a right, where no private right can poffibly exift. 
The inventor of the air-pump had certainly a property in 
the machine which he formed, but did he thereby gain a 
property in the air, or did he gain the fole property upon 
the abdraA principles upon which he conft'ruAed bis ma- 
chine ? and thefe may be called the inventor's ideas, and as 
much his fole property as the ideas of an author. — ^To ex- 
tend this argument beyond the manufcript to the very ideas 
themfelves, feems to be very difficult : indeed the invention 
and labour, which are ranked among the modes of defcrib- 
ing fpecific property in the fubje^l itfelf, are that kind of 
invention and labour which are known by the name of oc- 
cupancy ; in that fenfe, invention is defining or difcovering 
of a vacant property, and labour is the taking pofleffion of 
that property, and beftowing cultivation upon it : but how 
is pofleffion to be taken, or any aft of occupancy to be af- 
ferted on mere intelleftual ideas i all writers agree^ that 
no aft of occupancy can be afferted on a bare idea of the 
mind ; fome afts of appropriation muft be exerted,, to take 
the thing out of a ftatc of common, and denote the acceC- 
iion of a proprietor ; for otherwife, how fhould other per- 
fons be apprized they are not to ufe it ; but thefe are afts 
that muft be exercifed upon fomething : the occupancy of a 
thought, would be a new kind of occupancy indeed : by 
what outward mark muft the property appropri- 
ation, and if thefe arc void of that which the aft of occu- 
pancy requires, it is a proof to me they cannot be the objeft 
of property.— Here another doubt arifes, which I cannot, 
I acknowledge, anfwer, at what time, and by what arts 
does the author's property attach ? The ftatuie of Queen 
Anne very properly obviated this, by fixing <he. commence- 
ment of that property from the time of entering it in Stati- 
oner*s-hall ; and in the cafe of a mechanical invention, the 
like ftate commences from the date of the patent ; bur if 
authors derive their. right from common law, (a law which 
cxifted from time immemorial, and therefore long before 

the 
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the Stationer's- Company, and can have no dependance oa 
the Stationers Company), the author '« right will be the fame* 
whether he enters it in that book or not : When therefore 
does this idea of the author's property attach ? In other 
cafes, where the heir has a right to any fpecies of property, 
it commences from his taking pofieffion, and an author is 
fully pofiefled of his ideas when they arife in his mind ; and 
therefore from the time theie ideas occurred to him, or 
from the time he writes them down, they are his property : 
then if another man has the fame ideas as an author, h« 
muft not prefume to publifh them ; he may be told thtfe i-> 
deas were pre- occupied, and become private property. It 
would be ftrange indeed if the very aft of publication can 
be deemed the commencement of private property ; even 
after publication, many thoufands may never fet their eyes 
upon a book, and would not thefe have a right to chufe ^ 
the fame fubjeft, and have the fame ideas upon it ? The im- 
probability of their not hitting thefe ideas is not to the 
point ; if they fhould occur to the author^ he has a right to 
publifh them 5 of this I think there can hardly be a doubt: 
Vet property (fays Pufiendorff) is a right by which the 
very fubftance of a thing belongs to one perfon, Co that 
it cannot in the whole, nor after the fame manner, 

become another's; and in the Digefts ?— — but 

fentiments are free and open to all, and many people 
may have the fame ideas upon the fame fubjeft ; in that cafe 
every one oi thefe perfons is equally pofleffed, and equally 
mafter of all thefe ideas. Is it poffible then, that any one 
individual can have a fole and exclu&ve property in thefe. 
But there is one ground more, upon which the plaintiff's 
counfel contended this claim, and which^ at firft iSght ap^ 
pears the moft fpeciou§ qf all, and that is, they endeavour- 
ed to inforce this copy-right of autbprs, as a moral right, 
and to fupport it by arguments,— ——For this purpofe, 
Mr. Blackftone * obferved, that the labours of the mind 

G % are 

♦ It mnft be obferved that Dr. Bfaickdone wot connfel for the plaintiO^Io 
.ihiscaufe: He, in his excellent C oxmneocary op^itte laws «f England, c(l«. 
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are at well in titled to the benefit of tJie acql 
thofe of the body ; that literary compolatiotis 
produce of the author's own labour and abilii 
an equitable right to the profits they produce 
fairly intitlcd to thefe profits for ever ^ that 
furp or incroach upon thefe rights, they are ev 
ty of injudice in piraiing the profits of anoiher'i 
reaping where they tliemfelves have not fown/rh| 
indeed has a captivating fouad, it ftrikes the pa 
winning addrefs ; but this will be found as fail 
reft, and equally begs the very queftion in difpi 
injufticc it fuggcfts depends intirely upon the c^ 
raiion of the author's property, as it is the viob« 
property that muft alone conftitute the injury : 
it is property to be determined, no injury is 
and the quellion therefore is, whether all the 
the author did not ceafe, and the work bee 
his own a<5l of publication ? In that cafe, thi 
cannot be charged with any injuftice; but has 
cifed a legal right ; and, however we may lean 1 
merit, the property of authors muft be fubjedt t 
rule of law which the property of othtr men 1 
by : it is therefore as capable of being laid opeo 
ther invention of any man's, and if by pub)ic 
comes common, as 1 fliall obferve bye and bye, 
thor complain ? can he compUin of the lofs ofj 
has turned out ? But the author infills, that l\ 
oufly belongs to himfclf and his afilgns for evt 
the fruits of his own labour. That every man i 
the fruits of his own labour, I readily admit ; 



liUilies no (uch do£trino ; nay, his allowing his own vi £>rj; to l-r 
land, without attempting a proicc.Ttion Uicrc for hU r^uBmpni 1 
that ht: is convinced in his or.n rr.ind it has do cxiilt:iii:*:.--*Th 
cdin EngLnd foicly lor the Doctor's o\Tn benefit ; cophi oca 
havtf been ilized in the port of Loiulon by his order^ 15 bdtig q 
Aatuic ; fo rh<it it is evident iw has neither abandoncJ ilii c^pft * 
prolit<i ; \et lic dares not attempt n fiiit in Dublin, LcvAUft xha il*i 
Anne doe* tiot ex:rnd to that kiogdom. 



only .be intitled'to this according to the iix<;d conftmftiojQt 
of thiagSy and fubjeA to the general rights of mankind : 
be mufl not c^pcSt that tbefe fruits ihall be eternal ; chat 
CTejy v^etation and fincreafe fliall be confined to himfelf 
alone^ and ^ever revert to the common mafs : in that cafe 
the injury would lye on the ifide of the monopoliftj wbo 
would thus exclude all the reft of mankind from enjoying 
their natural focial rights. The labour of an author has 
certainly a right to its reward » but it does not from hence 
follow, that his reward is to be infinite, and never to have 
an -end : The legiilature ha.ve fixed the extent of his pro« 
j>erty, and have exprefsly declared he fliall have it no lon- 
ger : Hav4 the legiflaiure been .guilty of irijuftice ? Little 
caufe has an author to complain of injufiice, after he has 
enjoyed a monopoly of twenty -eight years. If a ftranger 
has taken his mahufcript from him, or has fuireptitioufly 
obtained a copy of his work and printed it before him, he 
might complain of injuflice : And here lies the fallacy of 
this fpecious argument, it was put as if the author was to- 
tally robbed of the profit of his labour^ as if all his emola? 
ments were foreftalled, without fufiering him to reap any 
einolument whatever : in that cafe it would be the highe^ 
injudice ; but when no fuch intrufion has bee^ made upon 
his property ; when he and his afiigns have enjoyed the 
whole produce of his labour for forty years together •, 
what ground can remain for accufing the defendant of ioi- 
morality, or for an author or his afiigns to fay he is robbed 
of his labour. If an author is permitted to enjoy his pro- 
perty according to the nature of it, he can have no injuf- 
lice done him ; and if his fituation is fuch that he can only 

* The aathor of the Seafbns reaped about a thoufand guineas profit while the 
work was his own property ; he fold it in 17x9 to Millar for L. 160. — Millar 
•had made, it is fupi>ofcd at leaft L. 1500 of it, bcfides shore L. 500 forwhi^h 
^ the' copy-right was fold after his death in May 1769 : Surely there is no rcaiou 
to complain here : befides the copy is at no time wrcllcd . from the .author or 
purchafcr, only others hav« a liberty to print the f^oie work as well as they, 
lifter the twenty-eight years arc'elupicd. 

difpofe 
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difpofe of it as other people can of their goods ; or if he ea» 
only difpofe of it for the firft publication, can the author 
murmur becaufe he cannqt difpofe of it only as other people 
can of their property ? Shall an author's claim continue 
without bounds ojc limiution^ and for ever reftrain all the 
reft of mankind from their natural rights by an endlefs 
monopoly ? Yet fuch is the claim that is now made, a claim 
to an es^cluiive ri^ht of publication for ever ; for nothing 
lefs is demanded as a reward and fruit of their labour, than 
an abfolute perpetuity. Examples might be mentioned of 
2s great an exertion of natural faculties, and of as merito- 
rious labour in the n^echanical inventions, as in the cafe of 
authors: We have a recent inflance in Mr, Harrifon's 
time piece, which is faid to have coft him twenty years ap- 
plication ; and might not he inUft upon the fkme arguments 
for the property in his invention, as an author can in his : 
If the public fhould rival him in his invention as foon as it 
comes out, might not he likewife exclaim, as well as an au- 
thor, that they have robbed him of his production, and 
have iniquitoufly reaped where they have not fown : And 
yet we all know, whenever a machine is made public, be it 
ever fo ufeful or ingenious, the inventor has no exclufive 
right to it but by patent, which can only give him a tem- 
porary priviledge ; therefore this charge of injuftice de- 
pends upon the extent of the author's property ; for if no 
right is invaded, no injury is done. 

Let us now confider the few general rules concerning 
property, and fee whether this claim will coincide with any 
of them. The cfaim is to the ftyle and idea of the author's 
rompoiition, and it is a known and eftablifhed maxim, 
'^vhich I apprehend holds as true now as it did two thou- 
fand years ago, that nothing can be an objeft of property 
which has not a corporeal fubftance. There may be many 
different rights, and particular didinA interefts in the fam€i 
fubjeft, and the fever al perfons intitled to thefe rights, may 
* be faid to have an intereft in them ; but the objeds of them 
all, the principal fubjcAs to which they relate, or in which 

they 
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tfaejr enjoy, muft be corporeal ; and this I apprehend k ta 
arbitrary ill-founded pofition, but* a pofition which arifet 
from the ncceflary nature of all property ; for property has 
fome certain diftinA and feparate pofleffion ; the fubje6t of 
it therefore muft be fomething viiible : I am fpeaking now 
of the objcft to which all rights are confined ; there muft 
be fomething vifible to which all bounds are cbnfined, that 
muft have fome marks to diftinguifh its properties, and that 
18 the reafon why thefe great marks are laid down by all 
writers ; it muft be fomething that is vifible and diftindUy 
enjoyed, that which is capable of all the rights and accidents 
incident to property : but the property here claimed is all 
ideal ; a fet of ideas which has no bounds or marks what- 
ever ; nothing that is capable of a vifible pofTefiion, nothing 
that can fuftain any one of the qualities or incidents of pro* 
perty ; their whole exiftence is in the mmd alone ; incap* 
able of any other modes of acquifition or enjoyment, than 
by mental pofieilion or apprehenfion ; fafe and invulnerable 
from their own immateriality, no trefpafs can reach them^ 
no fortune afiift them, . no fraud or violence diminifli 
or damage them : yet thefc are the phantoms which 
the author would grafp and confine to himfelf ; and thefc 
are what the defendant is charged with having robbed the 
plaintiff of.— In anfwer to thefe obje£lions, it was alledged 
for the plaintiff, that there are many other inftances of in- 
corporeal rights, fuch as all the various kinds of prefcrip- 
tive rigflfls and partial claims j But the fallacy lyes in the c* 
quivocal ufe of the word Property, which fometimes dc 
notes the lights of a perfon ; as when we fay fuch a one has 
this eftate or that piece of goods : it feems they objcft, the 
rights of things, the ftate itfelf to which they admit, are in- 
corporeal ; and I readily admit that all rights whatever to a 
perfonal eftate are incorporeal (fpeaking of the rights of 
cuftom); but the queftion is now, whether any thing can 
be the objeft of proprietory rights, which has not the ob- 
jedt of corporeal fubftance ; and, for my own part, I know 
not of any one inftance^ of any one right, which has not 

refpecl 
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Wrpcft to corporeal fubftancc : every dcfcriptivc inheritance, 
every title whatever, has refpcft to the lands In which they 
are excrcifcd : No right can cxift without a fubftance to re- 
flrain it, and to which it is confined ; it would otKerWife 
be a right without any exiftence. To get over this, it wa« 
faid, the profits of the publication till they are received arc 
iincertain and cafual, and cannot in themfelves beanob- 
Jeft of property ; they are alfo incidental, arifJng entirely 
JFrooi the matter which is publiftied: The compofltion 
therefore is the principal objcft of property, upon which 
Sill the profits depend, and which alone can intitle the au- 
thor to thefe profits ; for thefe, like the profits of an eftate, 
depend upon the property in the principal perfori to which 
they arife ; and if the author will pretend to a perpetual 
right in thefe, he muft prove he has a perpetual right to the 
ideas which produced them ; then the'queftlon returns a^ 
gain, and that is, Whether, after publication, this wort 
continues folely the author's for ever ? And here another 
maxim occurs, which was mentioned before, that nothihg 
ian be an objeA of pi?opcrty, which is not capable of a fol6 . 
cxclufive enjoyment: For property, as PuffendorfF ob- 
Icrves, implies a right of excluding others from it ; for 
without that power, the right will be infignificant ; it will be 
in vain to contend that it is your own which you cannot 
prevent others from fharing in. It is not neceflTary, I own, 
that the proprietor fhould always have the total aftual pof- 
feffion in himfelf : a potential pofl!effion, a power of con- 
fining it to his own enjoyment, and excluding all others 
from partaking with him, is an objeft of property ; but how 
can an author, after publifhing his work, confine it to him- 
felf: If he had kept the manufcript from publication, he 
might have excluded all the world from participating with 
him, or knowing the fentiments it contained ; but by pu - 
blifliing the work the whole is laid open, every fentiment 
in it is made publick for ever : The author can never recall 
^hem to himfelf, can never more confine them to himfelf, 

and 
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tn4 keep thein fubjeA to his own dozpinion. TKe quora^ 
^ uon from the Inftitute is very applicable to this cafe *. — *— 
, From the time of the publication, the ideas become incap-^ 
,ftbJc of being any longer a fubjedt of property ; all man- 
kind are equally inritled to read them, and every readef be- 
comes as fully poOfefled of all the ideas as the author him* 
fcif ever was : From thefe obfervations this corollary, in my 
. opinion (for 1 fpeak only my fentiments) naturally follows, 
that the aA of publication, when voluntarily done by the au- 
. thor himfelf, is virtually and neceflarily a gift to the public : 
For when an author throws his work into fo public a flate, 
that it muft immediately and unavoidably become common. 
It is the, fame as exprefsly giving it to the public : he knows^ 
before he publifhes, that this will be the neceiTary confe^ 
quence of publication ; therefore he muft be deemed to in- 
tend it ; for whoever does an a£lof any kind deiigncdly and 
knowingly, muft of courfe intend every neccflary confe* 
quence of that a£t ; To this I might add, that in every lan- 
. guage, the words which exprefs the publication of a book, 
cxprefs ic as giving it to the public. But in the argument ic 
Was contended, that the author gives nothing to the pu" 
blic but the tnere perufal of it, but ftill prefcrves the 
perpetual right to the work. It was alfo urged, that an 
author, publifliing and felling a book, b only giving the 
buyer fo many keys to the gate, or tickets to the opera ; 
that thefe were only given to thie parties themfelves, buj; 
would not intitle them to forge other keys or tickets^ To 
ihis the anfwer is evident : I think if the author had not 
publiOied his work at all, but only lent it to a particular 
perfon, he might have injoined him that he fhould only 
perufe it ; becaufe, in that cafe, the author's copy is^ his 
own, and the party to whom it is lent contra<Sls to obferve 
the conditions of the loan ; but when the author makes a 
general publication of his work, he throws it openr^to all 
mankind : That is then very different from the cafe of giv- 

* This quotation » oxnkted to be takes down. 

H ing 
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Ing keys and tickets to particular perfons, the vci*y coA- 
dition of giving thefe is the exclullon of all other perfond ; 
and thefe keys give the party to whom they arc giten no 
property to the land they pafs through, or to the opera- 
houfe ; they are given them for a particular time, to gitc 
them a trandent admifTion : It is like an author lending bis 
m mufcript to particular friends, and who ftill retains the 

" tight over it to recal it when he pleafes ; but when an author 
prints and publifhes his work, he lays it intirely open to the 
public, as much as when an owner of a piece of land lays it 
open into the highway. Neither the book nor the femi* 
ments it contains, can be recalled to the authoi' ; every ptfr* 
chafer 6f a book is the owner of it, and, as fueh, he ha8 a 

right t(5 maktf what ufe of it he pleafes. Property, accor« 

ding to the definition given of it by the counfel, is jus in re ; 
and the author by impowering the bookfcller to fell, im- 
powers him to convey the general property, and the pmr- 
chafer of the book makes no ftipulation about the manner 
of ufing it. The publisher himfelf, who claims this property, 
fold thefe books without making any contraft whatever ^ 
what call has he to retrench his own contraft, or impofe fuch 
a prohibition ? nothing Icfs than legiflative power can reftrain 
the ufe of any thing. If the legiftature meant to reflrain the 
right of an cftate to a particular ufe, though mentioned in 
the contract, it would be totally void ; and if the buyer of 
a book may not make what ufe of it he pleafes, what line 
cari be drawn that will not tend to fuperfede all his domini^ 
on over it ? if he may not make a copy of it in prim ; he 
may not lend it, if he is not to print it, becaufe it will in- 
trench upon the author's profits ; fo an objection may be 
made rd his lending the book id his friends, for he may 
preveftt thofe friends from buying the book, and fo the pro- 
fits will not accrue to the author ; With regard to thefe 
books, the very matter and contents of the book are irre- 
TQcably given to the public ; they become common ; all the 
feniimcnts contained therein univerfally common ; and 
wiien the frrniiments are made common by the author's own 

■ act, every ufe of thefe fcntiaicrnts muft be equally common. 

To 
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To talk of reftraining this gift by any mental •refcwation of the 
author or any bargain he may make with his bookfelier, 
feems to me totally ideal. It is by legal alliens other men mul^ 
judge, anddire^^ their conduct, and if fuch actions muft im- 
port the work being made common, much more if it be a 
ncceflary co^fequence of the a6t ; the work is thrown open, 
no private tranfaftion or claim of the author, can ever con- 
troulthe neceflary confequence; individuals have no power, 
whatever they may wifti or may intend, to alter the fixed 
conftitution of things; if tbe author will voluntarily let the? 
bird fly, his property is gone, and it will be in vain for him 
to fay he meant to retain what is absolutely flown, Therq 
is another maxim too concerning property, that nothing 
c^n be an objedt of property, that is not capable of propri- 
etory marks. The end for which the firft inftitution of pro-- 
pcrty was eftabliflied, was not only for the fake of cwU 
tivation, but principally to prefervc the peace of mankind 
which could not exift in a promifcuous fcramble ; therefore 
moral obligation arofe upon all, that none fhould intrude 
upon the pofleflion of another ; but this obligation woulcl 
not take place where the property was promifcuous^, and e-^ 
very body knew was open to another ; mankind mufl have 
the pains of preferving their duty from the pofiibility of ah- 
flaining from ever)' violation of it; the breach muft be wil- 
ful to make it criminal ; it is necefl!ary therefore, that every 
pcrfon fhould have fome marks in his property to dcnore 
his propriety therein ; for hard would he the law to ad- 
judge a man guilty of a crime, when he had no pofflbilky 
of knowing he was doii^g the leaft wrong to any individual -^ 
now where are the marks, or what marks has a proprietor 
on a fet of intelleftual ideas ? they have no car-m^lrks upon 
them, nor token of a particular proprietor ;^ and if the au- 
thor's name be inferted in the title, that is no rcafon ; for 
many of our befl and ableft authors have publiflied their 
works for more generous views, for fame, and the bent lie 
Off mankind ; and many others have had fuch views, only 
(qx ft tifliCj and afterwards left the wqrk open ta all maq-i 

Hi kind ! 



kind J and, on the other hand, if the author's naiiic was ' 
omitted in the title page, he might equally infift' on the 
claim ; for if the property be abfolutely his, he has fao pc» 
cafion to bind himfelf by fuch tics i and how are they to ' 
know when apy fuch property is abandoned ? in all aban- 
donments two circumitances are neceflaryi an actual rf- 
linquiihing a pofleffion, and an intention to relinquifh it, ' 

-r^ • but mere mental ideas admit of no aAual oi* vifiblo ' 

pbflTef&on, confequcntly of no figns or tokens of aban- 

doning. The legiflature had pltinly this objeftioft in view, ^ 
when they penned the ftatut^ of Queen AnqCi to give au^ 
thor's a temporary property 5 from the preamble it is thus ' 
faid, ** Whereas;, many perfons may through ignorance of^ 
*' feqd agaihft this aA, unlef^ fome provifion is madc» ' 
** whereby the property may be afcertained : It is there- 
*^ fore enaAedy that the title of the book may be entred ia ' 
^* the regifter-book of the Stationers Company/* and frOni * 
tha^ book, the pcrfoq may fee whether the aut^ior intended' 
to mal^e ^ property of his work, and the duration fpr it is' 
to cpniincqce from that entry ; but if the author*s'have si* 
right at common^aw, they need not enter their bookSx' 
they may wave that ; by what marks then muft this idea of 
property be diftinguiflied f and how will the difficulty en- 
frreafe, if the property extends not only for 14 or 28 years^^^ 
but for ever I On this ftatiite therefore, it appears to mc,' 
that this claim of a perpetual monopoly is by no' means- 
warranted by the general principles of property; from ' 
thence } ihould have a thought, that It could not be a part 
of the common law of England. But I will now confider 
the fecond general ground oq which ibi$ perpetual copy- 
right was argued at thp |>ar, naively, the fup[K>fed ufageu' 
and law of this kingdom. Under this head it was contend- 
ed, that the right of an atitbor to the fole publication and* 
perpetual monopoly of his work, thpiigh it were not main- 
tainable on general principles, is yet a kind of cuftdmar/ 
property. It is a right, that has always been alfowed and* 
JVpport^d in chi§ kingdom. If it was |b, it is ftraiij^, tha^ 
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iff all outlaws, where every kind of property is abfdtitely t 
dlfcufled^ a claiin fo extenfive as this, is not abfohitdy ic^ 
Aabliihed ; and yet it was admitted by the plaintiff^s cooofe^ • 
that they could ndt produce any one determination in a' 
court of law that had eftabliflied any fuch kind of property. 
They attempted, however, to let up fome extraordinary ibb* 
Aituti» to fupply this deficiency : The firft of all was the ' 
finding this fpccial verdift ; that before the reign of Queen • 
Anne, it was ufuai to purchafe thefe copies, and make them ' 
the fubjed of family fetdements. A defcription thus paibted 
with ftriking ideas of purchafe and family pofleffions, may ^ 
at firft fight dazzle our eyes, and catch our paJions in Its 
^vour ; but when looked fairly at, I truft we fhallfind it* 
merely delufion : there are but two cafes io which it can « 
be applyed to the prefent queftion, either, firft; eftaUiflimgr 
a cuftomary property in fa£l; or,fecondly, that there was a* 
general idea of fuch a right antecedent to the ftatute of' 
Queen Anne. With refpe^l to the firft, it is impoffible toai- 
low any cuftomary claim, and is no ufage of which the Uw 
can take notice, being merely an allegation of particular con- 
tra£b which fonfe individuals had made before the reign of^ 
Queen Anne, but to conftitute a legal cnftom it muft have 
thefe two ideas. 

That cuftom muft import feme diftind right, and not 
the mere private anions of individuals. 

And, in the next place, the cuftom muft have appeared*- 
to have exifted immemorially ; for cuftdms operate, if they 
have any operation, as pofitive laws; the mere faft of u- 
fagc would be no right s^t all in iifclf, but when cuftom hat' 
prevailed from time immemorial it has the evidence and 
force of an immemorial law.--i^]f cuftom be general, it is^ 
the law of the realm, and if local only, it is toe loci, the law^ 
of the place, Now all laws are general, (6 far as the law 
c:]^tends, and alj cuftoms of England is of courfe immemo- 
rial; no ufage therefore can be a part of that la>v, or cany 
with it an ufage that is not immemorial. Here no fuch.u- 
fag^ is fuggcfted; it is merely ^n alleijaiion pf particular con* 

trajb 
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tracts mad^ with individuals before the reign of Queen 
Anne, that, prior to that reign, copies have been purchafed 
for valuable confiderations, and i^ade the fubje£is of family 
fetdements ; but how long before, whether ico years, 50, 
or 10, is not alledged vcvy certainly; they. could not be im^ 
memorial, for the art of printing was not known in this 
kingdom, till the reign of Edward the IV. Therefore thefc 
contracts could not be derived from the ancient immemo- 
rial law of the land, and confequently they could not create 
any fpecies of property which was known to that law. It is 
indeed inpraAicable to draw any inference from fuch a pro* 
podtion, for the verdldl: does not find thefe rights were e- 
ver inforccd againft Grangers ; the parties would undoubt- 
edly acquiefce in the agreement, and the families on whom 
they were fettled, would not rejeft a fettlement however 
chimerical ; but unlefs it was fhewn that the claims have 
been inforced againft ftrangers, no private contrafts or fa- 
mily fettlements can impofe a law upon the publick. 

It is faid, thefe ferve to Ihew there was a general right 
before the ftatute of Queen Anne : if the idea had been e . 
ver fo general, what muft we thence infer ? If the laws of 
^deas muft eftablifli a fpecies of property, what a vaft ex- 
tent ! Immenfe ideas of property were made in the South 
Sea ; in that year innumerable rights of this kind were 
bought and fold, and that between parties, whofe ideas were 
as fanguine as thofe of authors ; that the ideas they fold were 
real property, though really the fubjeils that were fold were 

no property. ^The good- will of a iliop, and of an ale- 

houfe, and the cuftom of the road, as it is called among car- 
riers, are conftantly bargained for and fold as if they were 
property ; what are thefe ? nothing more than the good-wilF 
of the cuftomers, who may withdraw them the next day. — 
The purchafer of this cuftom or good-will gains no certain^ 
property in it ; he has no power to confine it to himfelf, 
or ufc any force to prevent other people from gaining the 
cuftom : it is of fervice, as it gives the purchafer a priority 
for cuftom ', fo it b with the cafi? of a publication> it givj^ 

the 
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tfae bookfeller a priority, acd gets a fet of cuftomers, but 
none of thefe cafes can eftablifh an abfolute exclufive pro- 
perty ; whatever ideas individuals may form, or however 
they may traffick among themfelives in imaginary ckimSp 
they cannot affed the real right of the publick, who are 
" no parties to fuch contrafb. It is a well known maxim in 
our law, that no man can, by any device whatever, create 
a new conjequmce out of an eftate, or innovate upon the 
law of the land ; he cannot annex to his eftate any novel 
conditions that are inconMent with the nature of the le- 
ftate; much lefs can the a£ts or interefts of individualS|*a- 
bridge the pubiick of their natural right, or eflablifh mo- 
nopolys.— The next arguments were the tWo bye-laws of 
the Stationers Company; the' firft Augud i68i; the laft 
May 1694^ the former recognizes it : It is material to attelsd 
to the words of the bye-laws^ ov otherwife 1 fhould not 
have taken up' the time of the court to have (lated it. 

It aflerts, that divers ' of the< members of the company 
had great part of their eftateS' in copies ; and by the ufage 
of the company, when any books vrere entered "in their re- 
giftcr to any of the members of that company, fuchperfon 
was always reputed the proprietor of it. The next is the fame^ 
only with this additional entry, that after thefe recitals, 
. the two bye -laws, for the better obfervatioa of the (aid an- 
cient ufage, ordain, that when any entry fhould be duly 
made of any book or copy, to, 6t by«; or for any member 
of the company, in fuch cafe^ if any other meqaber ihottld, 
without the licenfe of the member for whom the pntry is 
made, print, import^ or expofeto Tale, they fhali, for e* 
\ very copy, forfeit i s. The view of ihferiing this bye -law 
was to draw the preamble fomething in favour of copy- 
rights. 

In the fecond place, to fhew that thefe rights were pro- 
te6ked by. thefe bye-laws. 

With refpcft to the firft, whatever thefe bye-laivs had fug- 
gefted in favout* of this claiiti, it/would be certainly no e- 
vidence at all. They are really confined to the members of 

that 



- *4bat' company, ^ and . could Mt be pled- againft the prefent 

-',4i(l(feiKlent»who is oo member o£ their company, and not 

'iii]iije& to their bye-laws ;. and tfaefe are confined too to 

AtheiebQdcs that are entered in the .£«gifter-»books pf that 

^ company ibr ibpie of this company ^ aad this h To founded 

yj ' upon, the ancient pri^ledge of that company : fo pecuiiar t 

. claim, is fo. £ac from, being a proof of a common^Iaw right 

!^.. ;A.|hat it is an argument againft it > for if fueharightesLifted^bf 

$ • the common law of the land, it could not^be fpoken of as by 

--^uiage of the company 3 But.we.ar^e upon a queftion of law, 

'v'«iui that is only to be .determined oa legal principles, and 

t ' ' ;Siot upon allegations, ofiet* of men. : It is a matter of que* 

fiion, whether thi^or that article .of. property belongs, to 

{I »*A«rdr3; but on a general queAion,, whether fuch a thing 

f5. .' is afubjeA of property^. or does ireely. belong toalU the 

Vi;. 3^-)aw muft determine : 4t wovld be ilrange indeecU; if this 

tV greatpotnt, that the courts. o£ law have, thought to be.fo 

if, \ Airduous to determine*: .were to be' decided, at Uft by the 

v^determinations .and, (Opinions, of thfi;Stationers Company. 

->JLt totheiecond view. in. which this i^nds, that the au- 

« /^hor- of a book was properly indemnified, this bye-law 

: itctM as deficient in this. view as they wjerc. formerly. 

\iy ' ^TThefe bye-laws, ia the < firft place, have no relation to the 

-; 'daims of authorfhip ; the copies they refer to are thefe 

, -co^s only which particular moaibers of the Stationers 
• 0>mpany have the priviledge ta print, either by patents to . 
themfelvcs, or by licenfe from the. Stationers Company: 
.and, in the next place, they don't give protedion, they 
don't pretend to give • protedion to ^ any but thofe of their 
' own- company; The offence of infringing , thefe rights, 
. and-the^penahies, are confined to .their own members, only ; 
and that penalty is given to the company themfelves : the 
■ ^vhole is nothing more theii the corporate regulations of 
their own company : -many members of that company were 
" y o fic fied of copies, and others had panicnlar allotments 
from the company for the fole printing of their own 
. books, and to preserve proper order among themfelves.: the 

books 
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book» tlia^efteh memb<hr was fuicFtfd t^ jpriat, weire tMwd 
!n ihehr regifter, that every one's chim might be known ap 
moHg themiclvcs, and they might not intrude on each 0^ 
ther*il right : that thefe entries and bye-laws extended a# 
further thait to the members of the company ; and by theft 
'bye-hws no s^uthor whatfoever had the kaft pr^teitGoU 
to copy-right : and even thefe members themfeWes, could 
have no ri^ht againft ftrangers, but oniy themfelvea, for 
thefe bye-lat^s provide no remedies againft other perfont i 
not indeed had the company a right to impofe their reftric* 
tions to any but their own body : wherf then is that copy- 
right diey plead for i But other things were urged at the 
bar : the charters of the Stationers Company i two pro- 
damatiotts of Henry the VllI, and Queen Mary; the two 
decrees of the Star Chamber ; two ordinances made in the 
ufqrpadon ; and the licenfing aA of Charks f L : thefe ex* 
traordinary aAs of ftate were quoted sl% giving proteidtioa 
to copy-rightSy and to account for the want of judicial cNh 
termination. If thefe were material to the deciding this 
queftion, they ihould aU^ I apprehend, except the licenfing 
aft of Charles the IL have been found by the jury ; for all 
the reft are particular inftrumeats, and, if admiflable at att^ 
they were matter of evidence, and not of law : they coul^ 
not come proparly before us by way of arguments iroq^ 
the bar, nor can we regularly take notice of them. But I 
mention' this merely for the fake of precedent and regula- 
rity, I mean at the fame time to wave all objeAions to it ^9 
and confider the feveral inftruments themfelves. 

Firft, as to (he charters of the Stationers Company, ^^ 
chief ftrefs was laid upon a daufe ip the charter of the 3$^ 
of Charl^ the I(. which mentions the proprietors ^ co- 
pies entering their books in the regtfter of the Stationeri 

. ? }t mjqr be inferred at l^ft from \vhat is hqc fai^ that this trial was not 
fondu£ted in the moil Ic^al an4 resoUr mamier : aQ4 ailthough Sir Jofeph, 1^ 
ing one of the judges of this court, did not chufe to fay more; yet any other 
fdtfon who is iata«(led i|» ^e ^ecKion, ma^ W it fr^m beis^ vfed ^gmfk 
*«aj^s^P»cf4q^t. . 
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Company, ^ji^d' declares that they ifaould have the ^nie 
xiglu, as' had been ufual for a hundred years paft. The 
proprietors of books, to whom this refers, were formerly 
^nembers .of t|^e Stationers Company, who had the fote 
priwiog^f books by patent^ and we fee by their bye-laws 
they daiai for themfelvcs, and their. members a peculiar 
priviledge in copies ; and there H an ancient ufage of the 
company $ that ufage is referred to, and confirmed as the 
ufage which, exifted for a hundred years pafl; : it is not pre- 
tended that fuch right exifted immemorially ; and whatever 
thefe cb^MTC^rs may have' fuggefted, no charters from the 
Crown> and confequently no exprefHons in fuch charters 
would affeifl the right of the fub^cft : and it would be 
ftran^ kideed to infer ufage from law of grants made to 
the Stationers Company. When the prerogative made fuch 
extraordinary ftrides by the ftatute of Queen Mary, the 
company were impowered to fearch the houfes of all prin- 
ters and bookfeUers, at>d tp feize all books that were con- 
trary to any ftatute then made, or ihould be made : are we 
therefore to conclude, or could we draw any decifions ei- 
ther legal or hiftoricul, that fuch fearches, feizings, or im- 
imprifonmcnts could be legal in themfelves i and as to the 
pix>tcftio(i thefe charters gave to copy-right, they do not 
pretend to extend to any claim of copy-right, biit to fuch 
people only as (hould eivter their books in their regifter. 
But if authors had any common law right, it would be e** 
qually good, whether they cntred them or not ; for that 
cannot extend nor abridge thatright* The inftitution that 
all books (hould be entered in that rcgifter, was merely po- 
litical ; the defign was to fiippreft feditious heretical or im- 
moral books. • The infcrting in this regifter the claim of 
patentees or any others was an original inftitmion of the 
iStationers Company, and extended no further than to their . 
own members; with refpeft to all others, the prfviledges 
. extended nqt to them, but merely to their own govern- 
ment; and k was by their own bye laws, whic^ could not 
exteod fiurtherthan their own Company. Theiwepro* 
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dtmitons, one of Heory the VIII. (as defponck a prince 
am ever fat upon a thronq ;) the other hj his bigotted daugh- 
ter Qoeea Mary ; tha former Was a general proclaniatioa 
againft the printing any book w|iatfoever without a licenfe;' 
aad chat of Queen Mary from printing what they called 
btretieal books ; what ha?e thefc to do whh tho copy-righl; 
of authors? Thefe eicclufions extend as much to th\^ ona 
as- to the other; if the book was oSenfive it was.mdiffi$- 
rent to the court whofe it was : as to the patents — t— that 
granted the hook to particular pcrfons for a certaia tern> 
of years ; frooi hence it was faid» it was xio innovation ia 
authors to claim this exclufive right. The patents that weroi 
a£|[erted in this part of the argument, and which were taken 
from Ames's Typographia, were fo grofs and abfurd, that 
one would not have expefted jTuch a quotation : Growus 
had a patent for all maps and aharts - . i . ■ Caxton, Talicai 
and Lintot, for all things contained on one fide of th« 
iheet, provided the other fide was white paper : in all thefil 
]^ateius there were .penalties infli^edy and they had powen 
given ;bem to ieize all booka and fearch houfes ; and to 
thefe patents a grant was^ given to the printers themfelvea 
without any regard to the authors, or new compodtions 3 
and the very name of thefe patents, being patents of prin* 
tcrs, and the very limiu fi^^cd, fhcw them to exclude all 
Ideas of Literary Property, 

Next, we are told of fome proceedings in the Star Cham* 
ber, the very court that wpuld blaft all precedents that 
were brought from it 5 but I wiU do the gentlemen the juf^ 
tke t0 fay, xhey did not mean to aduce them as authorities 
of thi)t court, but apply them as hidorical anecdotes in 
their favour: It was faid, by one of thefe decrees in 1586, 
that no perfon (it was ordered) (hould print any book, 
work, or copy, againft the true intent or meaning in the 
letters patent, or prohibition of any known law of Eng- 
land, or other ordinances laid down for the good govern- 
ment of the Stationers Company : and this decree was af- 
terwards, 4)y the command of Jai|>e$ the I. ordered to be 
\ 2 put 
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no perfbn fhourld print tny book^ wjirch tktt fitatioaert 
Cbtopaay ihould in their books proh&tt, md Whkk that 
company iboukl, by letters parent, have a right trf prmt- 
iibg: Such were the edi£h of that im{]i^rk>iMi<^Af t, 4n6d is 
it poffible CO apply this dcffptftit drcrde to the legsi Iright of 
authors in that light? Tyrannical and Skgiil as the ikair 
Chamber was, the foie JQrifdidiQ'Dilfcey poffdfl^ Was in 
criminal matters reipeding books, aiul tliefe only, as their 
decree mentions, in fadh as were bad : Matiy t)f the detrees 
Were of a civil kind, and in that iight tiky o6nfiiyed all 
infringements of patents ^nd grams of tht crowtioaod cpn- 
tempts of royal authority, and in that idea they Tuppoit- 
ci any patent the crown thought proper to gx^nt : for oi 
Lord Goke obfervc^ fucb was the boldoeft .of monopdy;^ 
that often at the couafel table of the Star Chamber and -ex« 
chequer, informattons were referred, pretendibg.complaints 
in not extending their grants of m€nEN9f)oiks ; fbrprcTentr 
fa^ whi<ch, my Lord Cok^ fays an ordinance was made, which 
determines, that aU grants of )»o^opolies |]iouldbe^ov«r#r- 
^d by comtnea law. In th at of Janies, a provifo was m^^ti 
chat ft "fltould not extend to any grasirs made conccrnifig 
priming : Therefore, as to tbefe patents, ihe Star Chaoi* 
ber continued the fame ufujipcd power of enjoining obedi- 
ence, and punifhing contempts 0;f fuck kinds of patents af 
tlxe Stationers Corrxpany were the iY)gro0ers of : To ttitm 
fome aflumed claims, and authorities were allowed toth^. 
printing particular books. They were of fervice to the 
ilate in ftippreffiag any feditious books ; and 4i6 that autho* 
rity in them, h )wever unwaTratetaWc in itfelf, was kept to 
them, amd the Star Chamber fecur^ that to them by the 
fliatute of Queen Mary, The Company of Stationers wa^ 
tnade a kind of literary cooi^ables to feijEe all books that 
were printed contrary to that Aatute, &c. Aod, as Mi% 
Yorke oblerved, in pleading the caufe of Cambridge againft 
Baflcett, when once the company were made abfoliue, the^ 
fkttempted to execit^te t^ofe outra^s that ^o body coul^ 
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MMliit e«K The Star Cktaiber kdiftcd mto oWdkncc to 
the Statiobers Codapaiiy ; no bodk was allowed to be print-, 
cd^ till it was eiltercd in their regifteri and therefore thef 
might ftop wbatevir {>ubticatieif they pleafed : the fame 
court were equally seateii^ in fupportif^ the iatereft, as. 
weli ks the pDxteirs of that favourite compaoy ; and 
therefore they cKrtfpd the terrors of their authority to in- 
ferce the priviied^es which had beea granted to that com- 
pany, or aBy of its nembers, by patents or charters firom 
the crown ; aud this they did Under their criminal jurif-* 
4idion) by puniAiiag for difobedience to their patents and 
royal grams, &:c. They did not otherwife interfere where 
ihcre was no gram to give them a colour for it, or prohi- 
bitions^ thus, this court with all their extravagance, ex- 
tetxled only co crown patents, and to the ordinances of the 
&ta4ioners |Com|pany : Can this be any proof at all of the 
iphcreot right of authors in copies j a right, which if it 
taiifts At all, is aa original independent right ; and are thtfe 
fo cofichifivi^ as to account for the want of any other de- 
lermiiiatkm in their fay^mr, wheii the whole right was con- 
fihed to the Statiooers Companyi or to thofe that have pa- 
Icots from Uie crown i The next favourable topic was, th6 
flOrder m^ ta the enfuing reign ; fpr in this particular, 
^ counfel reciung them, they obferved, they were found- 
led on tboic decrees : the law particularly relied on»' 
9$ras talcen £rqjn ^n ordinapce in 1649^ That no perfon 
fliould print; or reprint any part of a book that was grant- 
fid to the Stationers Company without t|^eir confent, nor 
My book or part of a book which was entered in their 
fK)(^S) for any mepber of the company, without the con- 
sent of the author or the heir thereof. Therefore the de- 
£gn ef this claufe, was to ftop the publication of thofe 
papers which the rpyalids publilhed : the title of the ad: 
was fbr ftoppin unlicenfed fcan<:!ak)us publications. Sec, 
A<nd therefore the aft enafted. That no book fliould be 
jrublifhed, unlcfs it was approved of by the licenfer : and by 
|he iame ordinances, and in another in 1662, the Company 
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df dt^tiohers Wereordcrocl to^fearch {br alluAaHowed print* 
ing piseSe? employed ia printing unlicen£ed books, &c. } 
and iilenr ifc, to apprehend all authors, ^and To forth. The 
wholb of the ordiaaoces from the beginniog to the end, 
trerr adapted to the- faipe political view^, except to that 
particular, claufe which is in tircly, confined, like the Stkr- 
cbaintiei^ decrees', to'the-pmilegcs which -have been gi^ant* 
©dtp'th^'Stationcrs Cotopatif for theteatnt^nance of their 
poot, arid the particular claim of- the niediberi of that com- 
pany. The fame argutriems- therefore*, of that company 
daiming to themfelves and members a; {>^^ticu)ar privilege* 
to thefc grants ; I fay the courts were^ particularly favour- 
able; But there is hot a claufe that ftates or protefts tho 
copy-right of authors ; for (except the bye*Iaw of the Sta- 
tioners Company) they have no protcftion-. — Next to this,' 
Iheftatutd of Charles If. was mentioned s; 'that it contain* 
cd fuch a proteftion to authors that they need hot feek any 
ethers ; three claufe of that aftwertf <jumed : In the 3d 
feAion there is a provifo tfa-thcuhiveHity to pnint any books 
thsft were granted ta'ifaem': 5th claufe is, ft entered in tbt 
regiftcrof the Stationers Company,' nbwe-tiohave the righl 
of printing : The 23d firftion contained a^rovifo^of printings. 
Bur how will thefc cTaufes avail thofe authorl who are not 
members of the Stationers Company, nor haveainy particu^ 
far gfant of exclufive privilege, or if the author had failed 
"to have entered his book, what relief or redreft oould hit 
have had. • 

For my own part therefore I cannot collcft from any of 
Ihefe feveral inftruments, any authorities that favour the 
'prcfcnt plaintiff. The patents were enormous ftretches of 
prerogative, to raife an enormous revenue, and to gratify 
particulai* favourites, without the Itrafl: regard to authors 
and new compofitiorts : And all the reft of thefc authorities 
Vere founded on political views, to prevent, as they de- 
clare, heretical and fcditious publications, &c^ And if the 
prder, that all works fhould be entered in the regifter of the 
Stationers Company, were to prevent improper publicati« 
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#tis/ and had i^otthe View for eftbbUihiiig tht righi-of co^ 
py to an author, the inQocency afid delinquency of the 
work, and not any way private property in the authoi^ 
was the object of their enquiry; and if the Itceofer did not 
approve of the copy, he could ftop the author hioj^ietf 
from publishing his own compofition *• 
. The byerlaws of the Stationers Company protefted monc 
hut their own members : What fecurity then have aU theft 
inftruments for the copy- right of any author i 

I might alfo obferve on all thefe inftruments, that the& 
exprefs prohibitions plainly imply, that the authors bad tiQ 
protedtion at common-law ; for then it would have givea 
them a competent proteAion, and all thefe a£ertions would 
have been nccdlefs, 

I am now come to the lad refort of the plaintifPs coan« 
fel for fupporcing thtir plaint, that is, the Injutidioos that 
have been granted by the Court of Chancery : Great atteti-» 
cion and refpeft will undoubtedly be due to the decifioo of 
U Chancellor. But had thefe injun^lions, which were otdf' 
temporary, been conclufive and perpetual, they would have 
no tSc&. on a court of common law, on a common^law 
queftion; by th^fe determinations we are bound, and to 
them we mull always adhere; for thefe are the proper 
conilitutional declarations of the law of the land ; they are 
fo conftrued by the Court of Chancery itfclf : For when a 
doubt arifes m a cafe in equity, it is fubmitted to a determi- 
nation of common law. The very tafe now is fent here for 
t>ur determination, becaufe it is a queftion of common law. 
The courts of law never applied to that court for their do* 
cifion on a common-law queilion, and when the court of 
equity appeals to us, as its being a common-law queftion^ 
it would feem a little Arrange if we fhould go back to that 

* This Is as (Irong an argument againfl a con^mon-law right of authors t# 
their works, as can well be conceived ; the immemorial cnftom, which the o* 
fhcr three judges build fo much upon, it is plain, did not cxift at this pcAod^ 
'«hich was not many years prior to tlie flatnte of Queen AftoCj authors then 
ivcQ? in a much worie lituation th^ui after that (litote. 

court 
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eourt to iDquirc dielr opinion upon it t or In cth^r wordi^ 
tf we (kould anfwer this queftiOn they put to us, by makinf 
At fame inqairjr there : Yet that would in efkO: be the cafe 
if we were to fonn our decifion of this qucftion by argo- 
ments of decifions on the judgments that have been cited ; 
It would be grounding our decifion on no judgment at all ; 
fhefe decifions were but temporary, till the rights ihould 
be determined, and none of them contained any expre6 dc^ 
cifion whatever was faid at the bar.^-^-rhefe injunctions 
Were acquiefeed in by the defendant, but no acqiuefcence 
of the party can alter the law. 

The Court of Chancery would have reafon to conclude 
from thefe argumenu, as well as we, and they would hard? 
ly wiQi to draw deduAions from their own decifions. 
' Their fending the cafe to us, is a decifive proof, that the 
CourtofChaqcery which granted thefe injunftions eonfider- 
ed this matter as unfettled. And the cafe of Millar and 
Donatdfon, which was a cafe depending on common law, 
liOrd Norchingtoo would not determine upon it, hut left it 
to be confidt^red as a queftion at common bw *. It is plain 
dien, that after all thefe iojunf^ions, the grand queftioa 
bfelf is ftill, even in that court, conlidered as an undecided 
point; but as the plaintiff relics fo much on them, I 
think it a due refpeft to this gentleman to examine particu* 
larly the injunctions themfelves, and fee whether they have 
any fort of influence on the queftion before us. It is unne« 
ceflary to comment particularly on every injunction : They 
'^may be reduced to three dafies: Firft, Cafo^ on private 
trefpais, furreptitiouily or trait^roufly publifhing what the 
OEwrner had never made public at all, nor epafeated to the 
publication of. 

The fecond daft i|, Cafes e^tprefi^ly grounded on the fta* 
tute of Queen Anne, and within the terms which that fta- 
- tute has granted. And 

Thirdly* Cafes pn patenu from the Crown for the fole 

* In thb caic (which reipeAc:(i Thomfom Seafons), the Injuadion was ro* 

■lOTCi. 
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|irj««Kijp{^jii(fRrlut are callp4Pre^g;»!U¥«Copjci.«-«— ^Ofthtf 
firi^ qfiafs^ vext the cafes of Wiebb againft Rollcs, Pppi^ 
md CarU^ Foiicr aa4 Wajroer. cbe Dufcc of Qjieep£ber9 
aod Ciialox^jT . ^Ujuej Jbavc t>Cfta aljl ftatip4, I will aq^ refta|# 
diicin. bwt^aly obf^rvje, tha^ in aU chiefi: cafcs^ the publiok* 
lioas were fjjrrc^/Xitious ♦, ^gawft tfcc will pf the owners b^*- 
Core ive b94 canie9Jte4 to the pubU^acionof them.; aiKl ai 
fi^ ihcy wiU have qp cS^Q. jpa Mite present quefiion i 

Moft xxriajnly jthe fojie pcopyriecpr of aoy c<>p3r may iletOB^ 
wne whether he will prh^jc ijt or ppjL ; if any perfp» tahes ^ 
to ihe preCs w tJbpujt fei* cpiife^» he i<8 ^ert^hJy a trefpaflef J 
thpMgh he eame hy it hy legal isieaaii as by loan, ^et &# 
tranf^e^ the hpuiuis of truft, sko4 theridfore H a trefpafleir^ 
),4.ca$ arf free, but while the auihor cpogpes thep tp hiia 
iftu^y, (they are birds 10 a ^ age^ if hich f^ope bujt he ^m 
haiV a ji§ht tip Ijtt fly: fgjrMM thinks prpj^er Jo f • 
ffUiacipate.thecpvthe^ ar^ usder Iw piwn dominion ; it j|| 
^certain cveiy ^^^^ ha« a right tp Jkeep ^is own fentixneni^ 
if he pleafes ; he has certainly a right to judge whether h# 
Vi)l ma,ke thcQCi pjablici^j pr cpiQpiil thpgi pplj tp the fi^t 
i[>f his friejads; in that ftate^ thp map^fcript 1^ in evexjf 
jGpnie hi$ particular proper|:y, apd np man ^an take it frpsd 
Juz9» or make apy j^fe of it which he has npt $Lpthoriiei|^ 
without being guilty pf a viplatipn pf his property, an4 afi 
^ery author c^r pjwHH^ictpr pf a ©appfcrigt, ha^ a right |p 
.deteroiine n^hether he will publiCh it pr not^ he ha^ a rigf^t 
IP the firft publication ; and whoever deprives him of that 
priprity, if guilty pf a manifeft lyrpog, and the court hav# 
a right tp ftop it : Bp.t this does not apply to the prefept 
.^eftion. The audxor had publiChed it fnanjr year# apd ri- 
ceived the profits pf it. 

The fecood clafs of injpnAIons in the manner I rang^ 
them, relate to injunctions on the ftatute of Queen Appf • 
The c^fes of Naphthali and Qurll^ £/re and Walker, Mo|C 
andFaujkner, Gill and Wilkpx, a^ Tonibn and'Walker- 
Thefe are all the ipjundUops I think recited, whiich fall p6t 
ahat dtvifion in which I have mentiooed them. 
, * The nunnfcriptt were pubtiflMcl without tl^t coafcnt of the tadiors. 
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A3 TO Ac t^ of Nelfoift ftttiviAs^ land tlrt Mlicte thx- 
ffx/i Man, vhatcvof the idfca of the court tnny bfc, 1 fhaU 
toe thtm reeh(aiti with the cA>ferva(tions that have been made 
i^ my tearnied 'brethren, ^hthis addftional one : ttatfci 
the injtmttions be what they may, it was only till the htar- 
uig, there was no final dcdrfive judgment : TThere had ap- 
peared fomc ticrofet, 1(for I have Tetn copies of att tbefe in- 
jundtions fh^ were ftat^d in Ae pJainiiff^ bfll) as to the 
Wliote l>tity of Man, that, as a icopy right> was entered in 
Ae Statitinct's i^ftcr by the plaititiff himfetf : In 1735 ht? 
4ted his Wl!, and fonndtd it tm the ftatute of Queen Atme, 
tfhether mtftrakdn or ntn, fe not at all the qneftiqn : And 
id iht -cafe t>t Ndibn^s Feftivals there is the HJte alh;gaitori, 
that it \wis entered in the Stationers regifter : but 1 do not 
Apprehend that either of Aem wonid very tnaterially affeft. 
the pTtfcfat qufftiOTi, fbr the ttafons I havefet out ttxrh m 
&c general ohfervations 1 made ; 1 fliall not fay any more 
of them> but l«ave them with tlie obfcrvatibps Toy brethren 
ihiave made oft them. 

But witli refpeft to Miltbn's ^aradife lioft, I muft men* 
^a what. I have feen in a note of Lord Hrrdwicke's. It, 
teems from that, that the ipjunttion was founded on noticer 
t>nl|yi for his Lordlbip faid, that at firft he was inclined to 
fend the eaufc to the judges to fettle the point -of law ; but as 
Ur. Newton's nottes were manifeftly widiin the ?th of Qgeeti 
Atine, he would grant an injnnAion as to thefe, without 
deciding the general quellion of property at common-iaw. 
But from thele ii^undtions the plaiatifl^^s counfel deduced this 
argument in their application of them to the prefent cafe, 
that all thcfe iftjunftions on the ftatute, were founded on the 
fuppofed property in the refpe^live plaintiffs, on the legal 
right to the feveral copies to Vfhkh they related ; and that 
fuch a property muft neceflarily be a property in common*^ 
•law ; ifor the ftatute tonfifts only of the penal prtnrifions, 
zaA prefrribes the mode of profccution. To ^ich h mighr 
•\)c anfwcred, that tliefe injunftions being temporary only, 
decided nothing at all ; but 1 wif! "admit they were itHifided 
- o» 
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^ -ai ciglit that mcMiId iij^port a. more geoocal Uu.Miidip>u.4 
for b; this, a£t of paxrUatnent*. they haid certainly a propcnf 
ia their i:e(pe^c copies, during the. term the. ftatuteJtua gjlr 
\enji for thiQ ftatute in the firft placc^ before anf penal pcQ-^ 
vifiona, affirautlvely ajod di/jtuoftlf enadccU tJb»t b; 9»ak*w 
tAg the ftatute. the authoj^of any work already publUhcdU 
or bookieUer^ ihouldhave a fo^e rigjkx of printiog the fan^. 
lor tweoxy^one years^ and the works afterwards tg^ be pu.b« 
Uihcd that they fkovid bMt a right for fourteen years : fiy 
thia clauio therefore^ the* particular tcnm arc &ui4. i thf- 
ilianite has, limited thje fubfe^uent pro^iidoDs wJuofa haxe.e* 
9a<^Qd pesalti^i For the right is. wholly conJfincd to tha 
paries iiMere((f4JK aiid the- authors and purchaferaof copks-;^ 
kM tj» ^ahia3 are ^ivea ta any conunoBi ioformcr. To 
the author therefore it is the &inc as a leafe or gfanm^ QC 
Wf oth€f'cosimoz]t4a« ri^ while the term exifts, and will 
e<tually ititide him. to aU tlup common-law remediea for iJb^ 
efl^ymeoit ^ Us rigbt,^ he naajc eafily> I ihould think, Sk a 
hitt 10 ft9fi the printing :-^but here I mjght fay with mQiK 
pofitiMttcdi. he might biing an a^ion for the recovery <tf 
£auisfiia»09i for tbfi ^ntj 4om hm. 

And in the ea£q 06 Eyff aod Jones, Sa]keld4i6j, tfa/: 
Bm€ Chief Jufttce obfevvfSt where d»e ftatiMe gives a rij^hi, 
the party ihatt in cQnfe<f||ie9ce have an aAipn at law tp re^o^ 
im it ; the andior't rew^dp is: vciy dififcr^nt ftrom an infojf* 
mcr'sprofecwtioofer idkefieQs^^. be muft parfiie aUthe 
remedies the ftatute requti^i t fw in Gich. tp^xfCecution the 
ehajge ie for an ofibnce«. and ^Mfore; tb^e o^jence UM^ft be 
fiariAfcy hroiigbt. wifthan all ih^ proTifiomt Q^ the a4t ; bulk if 
]^4>nly Seeks fittis£tAion to U4»£tl( a»ihe partyaggpievqi, 
iheie is not «iy IwRiiattea hif thie ttWi^k t heifetf^ gieemf 
epdnioai as a cemmoD kwyes^ nest preriMAip& ifi ^wlM 
the Court^ of Chaneeiy wouid doi qa; ^ jkfne ^uegiecu . ; 

The- third fort are ^offi dotf hftve g^a^Ui ^^ raten;cs<of . 
the crown : OS tW# fort »e the. StatiwMyrs Cowpany ni 
Wright, the Statioactt: C^mg^Uf w^ Far^idgc^ ;; bii th^ 
ea&ft iBjuaOdei?*: were graflMt;; bfit ib^a, t.^fiy^d^^* 
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tin fid kdSdgf t6 Ae (^ivate Hgtrfs of t^hAdfs i ^ diS 

chitti PL fight 6f printing thefe copies, tmt croc af^ atrtliors ot 

compikri, or ptiblifbefs, btft xhtTOf «s pfmtcti 6( ihtftt 

bboks tindeir at patent from the trtmtk t Tfab cfarib ii t6t«K 

Ty diffcrtnt from that of a grant frtnn the troirn * for hcffc 

it ii naw lirgued» that authors hate a pefpcttial right t^ 

tiicir owh copies. In thii laft cafe' Partridge wat prohibited 

£rdm printing an almatiatk of his onrti eompthng. Tk& 

ptzi ^fgudient that was dt awn from the inj«n£lion Is tlA^ 

That thete ztt certain books, Aich as the ISibit, C^MihCK^ 

pfayer. Afb of Parliament, sind the like, which are nfont^ 

fy called Prerogative Copies, which the crown hds the fcM 

right of publUhing : And if the king maj hsgre !t legal pr^ 

jperty in thcfe» there is no reafon why the puMk msty HOC 

daiin the fole right of theit own corapofitions^ Thfll 

there is fnch a right in the cr6wn is undoubtedly tttfe ; httf 

this is confined to cdmpoiitions of a partictllar nattire, skid 

to me feems to ftand upon principles entirely different froiA 

the claim of an tethor : ir is ndt from any pttt^^t ol doM 

minion over printtag that this pi'efogathre right is derived | 

for the crown has certainly no right of conirOul 0««r tht 

pttb^ blit it is certainly to particular cdpies ihAt thi* right 

does ejttend ; tnd as no Othir peribn is p^miittd to pnUaA 

them without authority from the erowOi the king is iakl to 

have a property ift them ; but thid kind of property has al« 

Ways an additional diftinAion from prerogative property, 

tnd h founded on a diftin4kion that cannot exift in commoo 

property, ttle books ate Bibles^ Common*pray«rs» and aU 

extraAs from them, fuch as. Primers^ Pfalters, Pfahns, and 

AtmaftackA; theft have relation to the national religion : Tht 

Othe^ totnpofitions to which the king's right of pnblicaticMl 

eiktendis, ate theft ; the StatutM, Ads of ParUamciit^ and 

State Papers. I ihril now ftatc this right, and that kfaid of 

topy right which is daimed for autliors in their compofidons^ 

The caift of Lee whieh is reported is (bown, where itischim* 

fd| that as the king is head of the church, behada partial* 

ftr l^rttogatfVe io priming Pckntri^ Pfakcn^ Pikkns and Ah 
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fbr ikhpofting iikl pt\t\i'mg Pfeliii^, Kllitri MMt AkQaHaKkf^ 

the words of Ae injmnftiom 4fc thtts i *' Thh cofart, iif 

•^ tefpcft to the tvdl atrd trtie prfintag of FTalote^ i^lttfrfl^ 

^* &€. ad it k of t great cotieetA to the puMkk^ aiKl gi'etft 

'* danger to have thefc books {Hrkifed id a foreigtt iiMiofl^ 

«■ by any befides the pfttentees and their aftgoefs.*^ 1 keic^ 

fore an injundtoti was granted in the cafe of the Staclonir# 

Company and Partridge. The :)tationers Companjf gf ounded 

their plea tipon the right of the erown, being licenled by th0 

Archfoifhop of Canterbtrfy, for prbting of almanacks hi 

the cafe of the Stationers Company and Godfrey, thccoure 

aiBgned cbeir reafon, that there was no other diftrtoce be^ 

tween the almanacks of Godfrey's, and that in the Coai« 

jnon prayer Book : Fhey faid it was firft ftmt by the licenAl 

council, and therefore almanacks may be aceounted preto*- 

gative property : And in a fubfeqnent part of their opiaic^ 

the court obfervci that though printing was bee6me ^ coai-» 

inon trade, yet things that were matters of ftate 9nd con- 

cemed the gOTemment were not left to any man to priof 

that pleafed: There are od^cr cafes, as in the caft >of th« 

Coa)pany» that had a patent fbr printing the ftaiutes. The 

defendant had fome books printed at Amfterdam, and iai« 

ported them; they determined that printing of the lawi 

was a matter of ftate ; but as for the printing die Wliole J 

Duty of Man,, and fuch IBce lK>oks, tbe Lo^d Chaocdlov 

left them to an ordinary conrie. It is aflfarted that the de« 

fendant was not fuffered to print ihefe books, becaufe H 

was of dangerous eonfequence to print theie boolss if faUe« 

ly done, in the cafe of — — ■ ■ Coke's Reports* 

I will not quote the ftate of the Stationers Company} 

bccaufe they are only the arguments of counfel, and moft 

of them Tery abfurd indeed. But in the cafe of Viillar 

and Donaldibn * which was before Lord Northingtoo in 

176 ^« In the caufes that haTe been decided in favour of 

* This cafe is omitted to bf taken down ; it was fbr Thomibn's Seafons, and 
i|ttoCe2 hf Judge WUm fHige «•, whfn ^ reader wilftpe » aoto npon it. * 
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fkifi9MAmim Cooipanjf ^^ the cmirt ppoccedfd' on ktt^^ 
patfiiklf vhccti ibf crowp IjiAd a rigl^ to pfioi all mauen. oi 
lUte& I^rpm the whale of thisj it appes^si lo sxe^ that the 
!Cig|kt oif the csova, ux reprinting what is calli^d pr^qgativc. 
09^9 ifi founded on ceafons of ftate ; the onl^ coofe<jueQr( 
cm t« whkh ^f tend are ail of national and publkk con^ 
CM 9» rerpe.^l»Ag^ ihc eftabliflu:d f eligioa or g5>vei:ojnent; q{ 
iIm kingdo9iy loir there is. np inftaouce of the croTxn maiA- 
tfliQipgas]p Aibch, right in private compofitioni; it is necef> 
fiiry4a aU. th«fe claims, thai uniformitY ofkd order mzj he 
duly (ribferved^ and the fu\^£k infiortned with precifion. how 
tft rcg^l^e. hli co9duA» and how to. be governed. The 
kinghM thfi e:(ercireof eccleiiaftical juri{di£ldbns» therefor^ 
it i^ given to him to exercife his power over tbefe piiblica- 
^i^...th4i( 110 ccmfufion piay. be iuuroduced by (alfe pubU- 
CAHon^ ;, and aSk priming, fioce .the .inyenxion of that ari^ 
|«9ftlMei^tl|^ general mode of conveying the£e publicauonsn 
ikfk kmg li^ always appointed his. primer ; this is a right 
^ifiltkioifepaFably annexed to the king's officer, it is nojt 
^miexed to tUe copies of any private authors. The kbg 
does noi derive thk known right from any of tj^ circum- 
:ftatices.a$t(^94kig the cafe of anthors^r — r^h is menxioned m 
0^ %f tl^^ Qaftsi th^t fome of the compofiuons were at hi9 
•i^n£^, bot that was na private dilburfemjent of the king, 
^01 pAtt of the. expenfes of the goveroment: and it caa 
basdHif he. ccmteaded, ;hat the. expenfes of a publick fort; 
aii'li tbiG» private property- of the kingdom, becaufe purchaied 
Wi((h public QAOoey : AndhowihaUwe determine the o> 
th^ c«^pofiitoas which are not the lugbx of the king; 
%ifik Civs^fOtOi {elli>or difpore.of one of theTc eompofitions^ 
the Iwg*^ priimr is properly an office ; it was formerr^ 
ipraated by M^at name. wijiJ^ a fee annexed to ijt« and the pajc* 
q ^ora, inxo the o^e ^ from, tbeie authorities^ thjcrefore 
( fay^ k kem^ tha( the ]i;bg'& property ifi thefc panjcular 
i^j^mpofiiipns, ftands qr^ 4iff^^nt principles £rpm that of 
authors, and therefore will qot^ apply. 

Now.a^thQ ^iamiS: contends, that this f^^pofed ^opy* 
fig^ty is what he is by law intitlcd tc^ let us examine what 
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fatties <X k«ir tliit la. It i&^tm W ^POiM, \hk tkdb 
ift rtA dfttfttii ; if ^^7 ^la^s %t M, tiOj mvlk ^iiimffedlm 
6f ^^pcttf nvtAch the kw caUied SafkHi ; laM ctilj»i^ ')ma 
prrly jtre ^oofth, and ^lyc), the i4glit Mihdt iM: i«6MMlidM^ 
ftyczsa debt; ttie tlefetidmt, or "[HiMrckvttt «iM iddMMM tiir 
dve plaintiff; »iS^ k tztktot be daim^d ifli ^' tMMdl ; chti 
dcfcrndant uev^ entered into ftipQkcio4D» HbMft ft) «fid *&tt 
caimtyt be cla^tti6d «s any fpecfeftof inkeiritAbte, tmar yet W 
a debt or matter •()? cotitra^^ there it bdt ^ae IcfiA df fM^ 
petty tftYder which h cM %b i^^ldbed, Md thift ft ^dC»4bj 
bat thofe in pofl%ffi6h muft o£ couftfe have Jb^e >iabte fdb^ 
fiance, folr nothkig dfe ft tap^ble bf ftn adtttl ]^^dffi<niK 
The authors mafiai<^ri^t win very property 'Ml M4e«' tMi 
dafs t>f property, becaufe this is ^o^poraS ; kul txWbtte iflUe* 
kfittal ideas fttv totally iticorpoiredil, and thettf dl<e iMapibli 
6f any difthift feparobk pdfieffion ; if thefe ^ mtf maxt^ 
tcrs of property, they muii be tnhjed to tkfcfaMb 1k^i«l 
thanges of pK^fleffion, the fame ^jianges, feisKAirai, Kiidfef^ 
fehures, the fame th-cMnftarnces to which all olher ^AAWeli 
are liable: can the fentiments thet!i(ekes» a|na«i if*oift)riK f>ai 
per on Srtrhicb th^y are ccyntaitted) tan thty be taken in 
«Kecttttoti (or a debtf or if the author coiMxiiaa treated 
tn- felony, or is outlawed,< can the ideas btt Micftrdi taa 
featiments be feised, or by 4ny kitid of aft be VMteiA )iit tb^ 
tHex>wn$ wd yet if they <ma0t be felsed^ «be ibk irigbt tatf 
yyabtiflikig tbenii canned be totifined to an ^MSAff^r v fyr the 
ideas of forfdcutie muft ever aMend the ideaft df property <t 
how ftratige tutift this property be^ which tsokWft be Mk4p 
6or 4s fiifeepiibie of any i^emai injury, nor <sif any ipcak^ 
6«* poffibte imtiedy t But it was faid, that this Is ^tknHl'a^ 
l|pedal right to a piartkutar intereft, to a pttiticular prrM- 
kdfe. Now by the law of England, Ae^ «l no fjpcckl 
i^ight, tb^re i« &o partkukr privikdge, nor JmercA "what- 
Toevet of perpei:ual duratioft« but tbofe thalt have' i^d^Mft 
to fbme kind of ifihtritance $ an pevfenri proforcy is tmtl 
attd abfotnee, ihfoptJMeof tio collMeral rigt^.m* qptttial 
Meijefts^ t!fedE]j^tibg for a^bM, its itt aicsH «F Mn iirtbe 
' 6ke : and here another reafon occurSi why the rig^t now 
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4rim^:i:VkiWHi-^. etiftcoce in the cominoa bwpf £o|« 
ImmU li«ddu|C is* <luc fhe wliole of thi¥:righ(ia itis ut- 
ttoft exiMti J» « mer« aAioQi and rigb^,of brmgiog an ac«. 
ti^n.MiMittft d>p(c thac print the author's work without hig 
COH^iMt tim f^n i« mcr^yviodt^iv^ . * * n, n ■ ! and there 
is 0o »ilM).in our tew morf plain thaa this ; that tbiagii 
muStioc ^tnpa afiigMUc property rth^la^ is too tenaci* 
ws^ f^vaii^ pcm:* (o.Ai^ litigaiioas to be negpciahie i 
vo4ypi ^ prdc9it a^tipfi is ipMQded on fuch a rights ^ 
ijfht *c anihpr h4s i»%fiied fp ^fec p^^opriwv* The l^gU 
tkmvfi mv ffMd^ a q«w jFJg^t : Th^ iUiute of Qi^eca 
Annp hf» ^lf^4 a new right in authors f^r a Un»i;ed tim^, 
Md wMW tjli^S righ' «?»{lf IT ithP7 wiU h^ icftabliihed in thr 
jpp0f ®m Pf itf ir p^opiBrtf ; hi|t WIS ^e aow cpnfideriog 

t iiv^ftmi *t «w»oo-}ai¥, md n comsippJ^w, f^ffn diehtis 

•ne wot sffigPI^ ^ the 9^iif^S9, to hri^g af ^jpp in hif 
iMv» »T§fii thf pf^ffoi; «^o9 Is a debt onlf, ^i^d no 4£b( 
is «0igRabl«s i^ l^w, or £f^itf x Tp me fhefv^for^ i^ ffeo^ 
Ifajs c)ii» WJ)1 iMHi AA wifhjn apj 0<^ 1^0)^ <:l4HU of hw^ 
kcaadsot be therfforis a Jmr irigh^ 

T^e whcfle clsjm ih^ 9» author can r^atff a^k? is 09 
IImt ^vhUck kcw^9ko€Cp kf traj of m^y^T^gftj^o^, b^ 
«cdt as tAabfohifeMvej^ciyjs right ; kis fimiW 1^ th^; of ^ 
•ttfontv^f ,a oev. v^nnd^Smfi (9t pig^km i it'^9^ right 
0f $kifi cfivwn m gr>iiH htm ^ pr^vlTo for a iimk^i tkmp 
tetkf 93 Mi^Sdi^r # li^iif, ithe ^e of .9if«hfpi<:JS} m^pk 
lions* Md thff ftao(}, o^ <ht fjnisf jfoe$i«g w po^t ^f pfg^ 
^pQKty, srhiitber tbi^ K9k he a aifi^^ii^al '^^w^^an or a Im- 
.nM7«!«c^ wkbfthfr i| he .a» tep^^ poeoi or w imfffTi ih< k* 
:iKomr^ M Wi^ as the jiji^ih^r. jhss i» nght i^^fst^i^l^^ frh«- 
Iher the is^fU ^U Icf #f or poi : Jipd if he cbufcf tp 
.flBldpc a fvfff^ip^ #f it, by C4liffg the i#|r(f nsipn «p pn mftnf- 
mMt miter« ifas ii><v^»tiop ^tfrtf pM prMwe Wfli the ht- 
ii«fit vf it ; ftut whm tki^.ir^im^fqm is onee wide tRR^wp 
«»i1k. wofbi^f i|^ M ikm fvkiif^s ^m ppri:hWiir>f i^> m- 
AnMpentt i(S» f ijghc u^ ns^ whi^ ufe iiif i^ hs i^9fe<i : 



%n whatever may copy the invention, and fell whatever 
copy he pleafes : yet every argument that can be. urged for 
the invention of an author may be urged for the inventor 
of a machine, he may ufe the fame argumenu of having 
a right to his own productions. Mr Harrifon, who I men* 
tioaed before, difpofed of as much time, labour and ftudy^ 
ai Mr. Thomfon might do in writing his Seafons ; for in 
planning that machine, all the faculties of the mind muft 
be fully exerted, and as far as value is a mark of property, 
Mr. Harrifon's time piece, may be as valuable in itfelf, as 
Thomfon's Seafons ; fo it will equally apply, the inven or of 
this, or any other, may as plaulibly in(ift, that, in pubUih- 
ing their new inventions, they give nothing more to the 
publick, then merely the ufe of their machines ; that the 
inventor has the fole right of felling the machine he in- 
vented ; that the purchaier has no right, to muhiply, or fell 
any copies : he may argue, that though he is able not to 
bring back the principles to bis own fole pofleffion ; yet tht 
property of felling the machines jufUy belong to the origin 
nal inventor ; yet with all thefe arguments, it is weU knowa 
mo fuch property can e:|Lift after the invention is publifhed. 
' From hence it is plain, that the mere labour and ftudy of 
the inventor, hOw intenfe and icigenious foever. it may be 
well eftabliihed, no property in the inventor will eftablifli a 
right to exclude others from making the fame inftrument^ 
when once the inventor has publifhcd it. On what ground 
then can an author claim this right, when efpecially we 
confider this ifland as a place of commerce, we can hardly 
fuppofe that our laws give a higher righr, or more perma*^ 
nent property to the inventor of a book, then to a' new 
and ufeful machine. Improvement in learning, is a fpeciet 
«>f property unknown to the common law of England^ 
Whofe ufages are immemorial, and whofe voice extends to 
the advantages of the perfons of the people, and not to the 
improvement of the mind When the genius of this nation 
took a liberal turn, and learning had gained an eftabli(h« 
ment among us, it was the office of the'^egiflature al6ne 
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t0 niake fucli provifions for its encouragement as to theni 
fccms proper. They have done fo in the ftatute of Queen 
Anne, which Lord Hardwicke is faid to have cited in the 
cafe of Millar and Midwinter^ again ft the Scots bookfel- 
lers, as an univerfal patent for authors : let us look into 
that aA of parliament) and fee if we can find a more au- 
thentic declarative of the law concerning this right, than 
from the charters and bye- laws of the Stationers Company, 
the proclamations arid patents of the crown, the decrees of 
the Star Chamber, the ordinances made in the ufurpatioa 
cJrt the licenfing aft of Charles the II. ; for this ftatute of 
Queen Anne, was made by a legal regular authority, with- 
out any mixture of political views. The counfel for the 
plaintiff were aware how deciftve this ftatute was againft 
them, therefore they endeavoured to preclude all argu- 
rticnts from it : Therefore they quote the pth feftion, that 
nothing in that aftihould extend to any right, that the U« 
niverlities, or any other perfons, have in any book already, 
or after to be printed : But this faving claufe, feems to me, 
to have no view at all to any general queftion of law, or to 
any general claim ; it is not giving any right or claim, which 
authors might have at common-law, for that would have 
nullified the whole aft of parliament *, and defeated the very 
end for which it was made ; the defign of the ftatute was 
to veft a copyright in authors, and eftablifh that right; 
but if the aft had faid after all, that this aft was not to 
have any efteft to the poffelEon of authors, what laborious 
tJuUity would that be. 

The provifois, that the aft might not confirm> or reftrain 
.any claim by patent. The univtrfity will hardly be con- 
fidered as an author, but has the priviledge of printing and 
reprinting particular books ; and undoubtedly there were 
feveral forts of books, fuch as Bibles, Common- prayers, 
and Law-books ; and as we have feen a licenfe given for all 

* Soc Lord Kaimes's Remarlcable Dccifions of the Court of SeiHon, and this 
vcty cafe of Midwintcr-aoainft the«Scots bookrellcrs, where the author is of the 
fiiin« ^pinion with Jud^ Yatcs,*with rcfpe^ ta the rights of the universities, &c. 
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books to the Univcrfity of Cambridge, and as fome of' 
thefe patents migbt be difputable, as we have feen in tlie 
cafe of Bafkett and Cambridge, and the patent rights ftood 
on a different foundation than the copy-rights vefted in au- 
thors, it was a proper provifion^ that this slQ. fhould not af- 
fedl thefe particular claims, that it fhould not eftablifli, 
nor abridge the duration of patents ; fo in one of the or* 
dinances of parliament in 1662^ for laying a reftriAi* 
on on printing, Sec, there is a like provifo, that that aft 
fhould not extend to infringe the juft priviledges of 
the printers of the two tJniverfities ; fo in the flatute 
of James the II. which makes void all flatutes except 
the provifion of 14 years, there is a claufci that it fhould 
not extend to any patents that were made before for print* 
ing, that is, that fuch patents fhould neither be prejudiced 
nor confirmed by that aA of parliament. It was faid, that 
this flatute of Qijeen Anne was merely declaratory of a 
common-law right, and only introduced fome additional 
remedies ; but to me, from the title to the end of the aO:, 
it feems very clear to be a declaration, that no fuch title 
exifled at common- law ; the aA feems to me defigned to 
▼cfl the property in the author, and in the publifher, during 
the term prefcribed by that aA ; the deiign feems plainly to 
be, to give encouragement to learning, and this, by veiling 
the copy in the authors and publifhers ; does not this plam* 
ly imply, that they had no fuch right bjcfore ? how could 
it be faid this a£l vefted that right, if they had the famf 
right before by common-law ? In the enadling claufe pre* 
ceding penalties, it is faid, that after the loth of April 1 71Q, 
the author or publiflier fhall have the fole right of print* 
ing for 21 years, books then in print, and for books printed 
afterwards 14 years; does not this imply they had no fuch 
right before that loth April 1710? There is not one gene- 
ral claufe or indefinite expreffion throughout the whol^ 
that means a previous particular or exciufive right to eter- 
nal monopoly ; the monopoly is particularly prefcribed tobp 
14 years, and that it fhall continue no Ipnger, and the only 
L a proIon|;atio(| 



C «4 1 

]^r(3t6tigatioii that ii given is, that if the author is Xlftt fof 
14 years, the priviledge fhall rectir to him for another 14 
fc^rs ; and this ftatute is referred to as another authority 
for limiting the price of books. If authors have a fole right 
to their copies for ever, what encouragement will they have 
from this a£t of parliament, it would be a ftrange encou- 
ragement to abridge an aftual rights to deprive them of a 
natural right, which every other perfon has for fixing the 
price of the goods he fells, then to fubjeft the price of 
their propt^rty to the regulation of others ; and what is the 
penalty fot? one half to the king, the other to the infbrmei^ 
and not to the author : the author is exprefsly required forth- 
with to make wafte-paper of them ; were ihofe then the cn- 
cduragements and remedies which authors and bookfeliera 
were fo anxious to obtain ? fo little do they regard them, 
that we fcarce ever hear of an inftance of their rcforiing 
to thefe penalties ; how then can we defcribe this a^l, but 
by vefting in authors a property in their works, which 
they had not before 7 After ftating thefe claufes and expref«> 
fi6hs, I cannot but conclude, the legiflature confidered 
jAcfe copyrights as a matter — =- — >-; and that authors 
COukl have ho right in their copies, after they had made 
their ^orks publick : and that this was the idea of the legi- 
flature, is plainly feen in the debate * before k paficd into k 
law ; the bookfellers petitioned that they might have their 
Hghts (bcUred to them, the committee expunged that word, 
iild trie houfe determined the title (hould be for the encou- 
ragement of learning, by veiling the property in the author 
and bdofcfeliers ; and afterwards when the Lords would 
bave It ftruck out, the reftraining the authors, refpefling 
the prices, thdy came to a conference; the commons fald 
tfiey thbught it rcafonable that feme provifions fhouM be 
fead* that they do i^ot fet extravagant prices on ufeful 
^oks ; the Lords gave it up, and they confidered it certain- 
ly that without this ftatute, authors had no cxclufive right 
yhatfoever, and therefore could not fet up an eternal mo- 

♦ Sec journal of the Hoiifc ot Commons, vol. xtftli, anno 1709-10. • 
"• • ' nopoly; 
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ttopoly; bat as ihk aft gave them i levkptrirf duooepoljtt 
tfacy might have tbefe proviiions t but if this aft of parli- 
ament Wjis merely the recogniuiig of a tommQD«law» tve^ 
perfon might wave this aA ; and then the reftri&iotif ifi 
this n€t of parliament would have no operation upon ii« 
Upon the whole, it feeEhs evident to me^. that this ciaion 
cannot poffibly be maintained on cither of the grounds da 
which it was argued, that fo far from being warranted l^ 
the general principles of property, every one of thefe prin- 
tciples are flatly againft it, that it cannot be a part of the 
commonUaw of England, whofe exiftence is immemoriaii. 
and long antecedent to every circumftance of literarjr 
claim. 

Ifliouldh^ve here clofed my opinion, and am indeed 
afhamed, I have taken fo mneh time, but it will be fome 
apology for the fingularity of my opinion, af I have the 
•iniifortunetobealone* in it, to fay at leaft fomething plau* 
fibie on the t^pinion I have formed : Be my opinion evel: 
lb erroneous, it is my fincere opinion, and the grounds on 
which I have formed it mu(l be judged of: and as the 
counfel for tl^e plaintiff infifted on the unfortunancy to mtU 
of learning, I wiU alfo fay a few words upon that topic, 
Ind of the confequenjces the publick will feel, if this clai^i 
ihould be eftablifhcd. It was argued, that the allowance of 
a perpetual >exclufive right to authors would encourage pub- 
Ucatibns, and be of ufe for the explaining aild cultivating 
of human fcience. It .is of ufe certainly that all human fci- 
tnce (hould be encouraged, and every man's labour proper-. 
ijf rewarded, but every man's reward has its proper bounds j 
and furely an intire monopoly for 28 years, is encou- 
ragement enough.' The legiflature have thought it fufficient, 
and have exprefsly declared, they fhall have it no longer k 
liave we any power to controul that authority, and fay i^ 
difedt oppofition to the ftatute, that they ihall have \% 

• Tills U mcunt, with rcfpc£t to his other three brethren oi the King's Bench j 
)E»r alxnoft the whole of maakiiid %it of the fume opinion with this very learAe^ 
Judge. 

" longer, 



Ipngeri chat they^ihall have it for ever ? If the encourage- 
ment, that the a£t of parliament has given them, will not 
fatisfy authors, it is not our province to extend it further; 
but I can never entertain fo dilgraceful an opinion of learn- 
ed men, as to imagine, that the profits of publication for 
tS years will not content them : 1 will not believe that no- 
thing will induce them to write but an abfolute perpetual 
monopoly ; that they have no benevolence to mankind, no 
honourable ambition of fame, no intention to communi- 
cate tlieir knowledge to others ; but the moft avaritious 
tnd mercenary motives; from authors fo very illiberal, the 
publick would hardly receive much benefit : Now, let us 
look to the confequences of this claim, on the other fide, that 
inftead of propagation of literature it would ftop it ; it was 
a juft obfervation of Lord Norchington, that it might be 
dangerous to veft an exclufive property in authors; for as 
that would give them the fole right to publifh, it would aU 
fo give them a right to lupprefs, and then thefe bookfeflers 
that are pofieiTed of the works of the befl of our authors, 
might totally fupprefs them, wiiich would be of fatal con- 
fequences. The publick have certainly a right to them ; but 
the publick, it is certain, have no .tie upon authors to ob- 
lige them to keep a fufficient number of copies printed. It 
was faid, that if the authors or bookfellers did not take 
care to print a fufiicient number of copies, it would be a- 
bandoning the copy ; to me, however, fuch abandoning of 
a copy in a fpecies of property like thb feems impoifible' ; 
for if there is any abandoning the property at all, it muft 
be upon this foundation, that a man has a right to publifti 
the fentiments of an author without htsconfent ; it is in that 
right alone that an author can claim the fole right of pub- 
lication : Suppofe an author fhouid drop all defigns of ma- 
king future gains to himfelf, and difcontinue the publica* 
tion, he may inlid, the fentiments are his, and no other 
perfon fli;ill publifli his own thoughts without his confent, 
notwithftanding he has publiflied them once, he does not 
thufe they (hould be publiflied any further ;. and in that 
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* light, -what colotxr will there be for extorting hit confent 
under the idea. of an abandonment? But adzAit this extra*, 
ordinary proportion, that an author m 17 abandon the fu* 
ture profits of publication, that is, abandoning what he nc« 
vcr was poflefied of, and we (hould ftill find the publick 
would be laid under difiicultles, the publick would «be liable, 
to difagreeable confequences, as this is not only kpown to 
authors it muft reft on circumftances that are of the moft pe«. 
rilous grounds, they are capable not only of erroneous, but 
arbitrary interpretations. . What a hazard then muft every 
man rifk who ventures from mere argumentative circumftan^ 
cts, to infer an abandonment, and under that idea proceeds 
to publifh : Whatever conciulion he may have formed to 
himlelf, he knows not what light it may appear in to others; 
and after an expenfivje litigation about it, may find it at laft de. 
termined againft him. But bcfides thefe difficultiesi foppofing 
the author (hould continue the publication, and print a fuf* 
ficient number of copies, but (hould fix an fuch exorbitant 
price upon his books that might lock the work i^p.from the 
general bulk of mankind, and yet it cannot :be faid he had 
abandoned his property, in that cafe all the learning would 
be confined to a few, and yet no other peribn muft pre- 
fume to publiOi. It may be faid, that if the author or 
bookfelier fets a price too high, the book would not fell, 
this would oblige him to reduce it ; and fuppofing it (hould 
not, what remedy has the public ? The legiflatu^e were 
aware of this, and therefore eftablifhed an authority by the ' 
ftatute of Queen Anne td fix the price of books*; butif au« 
thors were allowed a fole right of publifhing, that provifion 
would be totally nugatory, and it would be ftill in the pow- 
er of a bookfelier to fet an extravagant price on ufefiii 
books : can this exclufive right of publicition which claim« 
an entire dominion, and puts on abfolute prohibition on e* 
very perfon, I fay can fuch a monopoly as this be deemed 

* Ac a fnbfequent renewal of this a£t, that claufe for fixing the price was 
left out, and now the bookCcUds^ haying no check, fix the moft exorbitaiit 

]iaces en new publications. 



aft cficoiirageQaeht of the propagation of karoiixg? Thar^ 
is aooclur light too in which the confcquences of thii 
cLum wiU be highlj injurious to the public, iaod that is, the., 
reftraintf it will iaj upon the natural rights of maakind. It 
is every man's right to follow a lawful employment for the 
Ihj^port of himfelf and his family: Printing and bookfel- 
ling is a lawful employment, and therefore every monopo-^ 
ly t|xat would intrench upon thefe lawful eso^iloymcmsy is 
a reftrainc upon the liberty of the fubjefb ; and if the print- 
ii^g and felling of evez7 book, that comes ouf may be con* 
fined ta a few, and for ever with held fvojca all, the reft of 
die trade^ what provifion will the bulk of them have for 
their refpeftive famjlies ? 

There is yet aqother miichief that refuks from tbi$ claimii 
— *The door It will open for perpetual litigation : 1 have 
before obferved the dangerous fnares which this idea oE 
property will lay, as it carries no proprietory mairke inkfelf» 
and by common law is not bound to any formal ftipulation; 
ib obStUtt :a' property, and efpecially after the work haa 
l^eh a long dmc publiihe^» might lead many.bookfellera 
into many titigations ; and in fuch, ;he moft doubtful 
queftions might arife, whether the author of a work didi 
act intend it as a gift to the public ; whether fince that he 
lias not abandoned it to the public, and at what tunc. 

Difputes alfo might ariie among authors diemfelves whi^-» 
dier the w(^k of one author, were or were not the fame at 
thofc of another author, but were only colourable differ? 
eaces ; a queftion that would be liable to great uncertain* 
ties and doubts ; and of the cafe of thofe who fhould com* 
pile notes on a publication, and fhould infert the tej^t, tb^ 
author might bp liable to an a£kion for it ; or if the notes 
Were good, the author might refufe the publication of 
them.*— -^I wifh as iincerely as any man, that learned au- 
thors may have all the encouragements, and aU the advan- 
tage? that arc confiftept with the general rights and good of 
mankind. But if the monopoly now claimed be contrary 
to the law of property, and totally unknown to the ancient 

and 
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and common laW of England ; if the cfiablifhing of this 
claim wiljl direflly contradiA the legiflative authority, and 
introduce a complex fpccics of property, contrary to the 
end for ij^hich the whple fyftemof property was eftabliflied, 
it will tend to imbroil the peace of fociety with frequent 
contentiqns, moft highly disfiguring the face of literature| 
apd highly difguding to a liber.il mind. And, 

Laftiy, if it flipuld ftrip the fubjeft of his natural right^ 
1 fay if thelc, or any of thefe mifchiefs could follow, I can 
never concur in eftablifhing this claim. The iegiflature havti 
provided the proper encouragement, and at the fame time 
guarded againft all thofe mifchiefs ; to give that encourage- 
ment and liberal conftrudion, is my duty as a judge, and 
will ever be jny own moft willing inclination ; but it is e- 
^u^lly my duty, not only as a judge, but as a member of 
fociety, and even as a friend to the caufe of learning, to 
fupport the lipnitatiox^s of the ftatute. I fliall therefore 
conclude in the words of the aA of parliameQt : ^* That 
*' the a^ptbor.or bookfeller (hall have the fole right for the 
^* particulajr terms which the ftatute has given, but no Ion* 
V gcr 4" and co^ifequcntly that the plaintiff, who claims a 
perpetual and unbounded monopoly, has no legal right to ^ 
Recover. 
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LORD C. J. MANSFIELD '^^ 

THIS is the firft inftance of a final difference of opini- 
on in this court ever fince I fat here : every otdi- 
dance, rule and judgment has been unanimous : that una- 
nimity never could have happened^ if vredid not all amongft 
Ourfelves communicate our fentiments with great freedom^ 
if we did not form our opinions without any prepofleffion 
to firft thoughts, and with the greateft opennefs and convidli- 
bn, and yielding to each other. We have all equally endea- 
voured at that unanimity on this occafion ; we have difcuf- 
fed the matter over feveral times ; I have communicated my 
thoughts at hrge in writing, and I have read the three ar- 
gument* which have been now delivered f . To go over the 
fame topics which were mentioned in the two firft argu- 
ments, when I previoufly concurred in and approved of 
tliem, would be very idle, and a very nugatory repetition, 
to attempt to anfwer the particular parts of the laft argu- 
ment which I have read before, (as to which 1 diflFer either 
as to premifes or the conclufion of the application of theni 
to this cafe, when I previoufly knew that we muft continue 
to difiTer,) would I think be unbecoming, and would 
look too much like pleading, and have too much the air of 
altercation ; and therefore I will content myfelf with only re- 
ferring to the two firft arguments, and defiring to be un- 
dcrftood to repeat them, and in fonxething perhaps a new 
light ; making a few obfervations on what has been all a- 

• Wc muft refer the reader to the foregoing opinion of Sir Jofeph Yates, 
where ever)' thing material in this of !». M*s, is anfwered in a iatisfa^tory man- 
ner. 

I The reader will eafily lee how dangerotts this prance of one judge's deal- 
ing ^ith another, to bring him oyer to his opinion may be. An able man, m 
bad times, might pcrfiiade a weaker brother to fubvert the Uws, and ruin the 
caiiftitution. Such wereEmpfon and Dudley, who were defervedly hanged for 
it ; and fuch was Jeffcries ; but it is lucky in thefc times, that ao evil is to be 
feared from any of our jud«;e^ 

long 
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long admitted on the part of the defendant, in the differ: 
cnt ihapes of this argument, for the purpofes either exprefs- 
Ij admitted, or which cannot, and therefore never have 
been denied : conclufions follow in my apprehenfion deci* ^ 
iive, upon all the objedlions raifed to the property of an au- 
thor in the copy of his own works, by the common law. 
I ufe the word Copy in the technical fenfe in which that 

name or term has been ufed for ages both by the ^— 

and the public a£ls and inftruments, to fignify an incor^ 
poreal right to the fole printing and publifhing fomewhat 
intelle£hial communicated by letters ; and whenever I ufe 
the word, I ufe it in that fenfe which I mention to avoid 
ambiguity, becaufe there is another wider fenfe to be put 
upon that word ; but I always mean to be underftood to ufe 
it in this technical fenfe, according to this definition : Now 
it is, and it has all along been exprefsly admitted, that by 
the common law an author is intitled to the copy of his own 
work, until it has been once printed and puUiihed by hb au- 
thority ; and that the four cafes in Chancery are agreeable 
to the common law, and a relief property given ia confe- 
quence of a legal right of property in the copy ; this abrid- 
ged, is -equally an incorporeal right to print a fet of in- 
telleAual ideas or modes of thinking, communicated in a 
fet of words and fentences, and modes of expreiSon, and 
is equally detached from the manufcript or any other 
phyfical exiftence whatever ; the property thus abridged is 
equally incapable of being violated by a crime indidlable.s 
In like manner it can only be violated by another's print- 
ing without the author's confent, which is a civil injury ; 
the only remedy is the fame by an aAion on the cafe ^or 
damages, or a bill in equity, fox^ a fpecific relief ; do action 
of detainer, or trover, or trefpafs, vi et armis can lay ; be- 
caufe the copy thus abridged is equally a property in notion, 
and hath no corporeal tangible fubftance. No difquifition, 
DO transfer of paper on which the compofition is wrotp, 
marked, or impreflTed, though it gives the power to print 
and publifli, can be confidered to convey the copy without 

Ma the 
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tlie sutlior*s cxprcTs confent to print and peblifli^ ra^ck 
kis agaioft his yriR : The proper^ of. the copy, thus dcfcrih- 
ed, may equally go down from generation to gcnerauon, 
and poffibly continue for ever^ though neither the author 
Apr his ^eprefentacive ihould have any manufcript. whatever 

of the work, original, duplicate^ or tranfcript. Mf. G 

was undoubtedly intided to the paper tranfcript of Lord 
Clarendon's hiftory, which give him the power to: print and 
poblifh it after the fire at Peter(ham, which had dtiVroyied tone 
original ; this might have been the only manofcripC of it ia 

being. Mr. G might have thrown it into the fire if he 

pkafed ; nobody had any right to objeA to it '; he might 
have deftroyed it. But ^t the diflance of near a.D hundred 
^ars, I believe* witliin three or four of an hundred yearS) 
the copy was adjudged the property of Lord Ckirndoh's 

reprefentatives and Mr G 's printii^ and p^uMiihing 

of it without their confedt, Wai adjudged an injury to their 
property, for which in difi&rent ihapes, he |>aid very dean 
Dean Swift certa^ily Wat the proprietor of the. pspdr on 
which Pope's Letters we're wrote : i knoiir Mr, Pope had 
not the papers on which they were wrote, and a very im- 
perfedk mem£>ry of their contents, which made him niore 
anxious to ftop their puUication, knowing the printer had 
got them. 

If the €9py belongs to an author after piQiUication» it cer- 
tainly bdonged to him before ; but if it does not belong to 
him after publication, where is the common btw to be found 
which fays, there is fuch a property before ? All the meta- 
l^yfical fubtiltks of the nature of the thing may be equally 
fubjcft to property before publication ; it is incorjporeal, 
and relates to ideas, detached from any phyfic^ ea u f i c m e ; 
there is :h> doubt another may have had the fame thoughts 
upon the fame fubjeck, and cxprefilcd them in the fattie lan- 
guage verbatim : At what time, and by what a£b does the 
property commence ? What, does a man feize thekleas the 
inOonetu he has clapped them down upon paper, fnppole an- 
other man has clapped down the (ame ideas on paper f Or 

ihtrc 
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theft might be fuclx athing as this :— it Is faid of Pa&al, tbit 
withoat dver feeing the book, he went as far as the 43A 
j^rojpofiftion of Etifclid ; I fay, without ever feeing the book * 
So if anj body had gone on in Newton's, why then that h 
a matter bf prbof ; for the fame ftrrng of queftiofls ttlifty ht 
afked on the property of a copy before publication, b tt 
real or plcrfonal? does it go to^the heir or exe€ub[>r ? 

There wai mf Lord Clarenden'sj a hundred years, it might 
be a thbbfand years, cannot hare forfeited this^ and d6 
they go in fexdcutlon ? cah it be vcfted in the ailignaek 
of a commiffioii of bankruptcy ? all the famlc queftions g6 
to this ; the common law, as the copy btlovt publication 
cannot be found in ufage or cuftom before the ytitt 173?. 
The cafe of a piracy before publication never tpptiartd tft 
have exiftcd in England. — ^It never was put ; it htv^ #al 
fuppofed ; there is not a fy liable about it to be met^ith afe^ 
where ; the regulations of ordinances, dnd the acts of par- 
liameht, taking in the afls of Queen Anne, and i^ t^fei 
of Weftminflfer-hall, all relate to the books printed Id&d 
publiihcd, conftquently after publication ; firicfc 173^ 
tkete h not a wotd to be traced about it, ckccpt bf tiifc 
four cafes in Chancery, the injunftions that had betri grants- 
cd, or hail cdn'tinued to the hearing of the caUft, whicii h 
the formxrf them ; I need not ftate them ; (recitiblj the cafes) 
befides, if all England had allowed this property, tWo bt 
three hundred years ago, the very fame objieftibn would 
hold ; the ufage is not immemorial, for pnittting was intro- 
duced rn Edward IV. or Henry VI. from whkt fource iheil 
Isjhe common law drawn which is admirted to be To clear in 
rHpcft to the copy before publication ? notwithftanding afl 
Acfe bbjtftions, from what fource is tt driwtt ? From this 
argtiment, what is agreeable to natural principles is com* 
snoti-law ; what is repugnant to natural principles is cohtrki 
ry to common-law ; but it is agreeable to na?tu^a^ prinfci|^ 
that an author fhould have a copy of his own works 
before publication : Why? bccaufe it is joft he fhould reap 
the fruits and profits of his own ingenuity and labour ; it 

, ■ a 



n 94 3 

is juft a^^^ber fhduld not ufehis namtf without his confent ; 
it is fit he ihould judge when to publiih, or whether he 
would ever pubiifh it ; it is fit he ihould not only chufe 
the titne, but the manner of the publication, how many, 
in what volumes, what print ; it is fit he (hould chufe to 
whofe care he would truft the accuracy and neatnefs of 
the impreffion ; in whofe honefty he would confide, not to 
foift in additions « with other reafons of the fame effeA : 
I allow rhem fufiScient to fhew that it is agreeabU to the 
principle of right and wrong, the fitnefs of things, conve- 
nience, policy, and therefore to the common law to pro- 
teft the copy before publication : But the fame reafons 
hold, after the author has publifhed, he can reap no pecu- 
niary profit after the time his works come out ; it may be 
pirated ^vefy moment from that inftant ; it may be pirated 
on worfe paper, and printed in a cheaper volume. The 
eighth of Queen Anne is no anfwer ; we are confidering 
the common-law on principles before, and independent of 
that aft; and therefore the common law muft be argued on 
principle^ that exifted independent of that aft; then in 
half an hour, the edition may be pirated, and the author, 
inftead of receiving any profit, might lofe the expenfe he 
had been at ; in fpite of any thing he could do *, the au- 
thor is no more mafter of his name, he has no controul o- 
ver the correftoefs of his work ; he cannot guard againft 
additions ; he cannot rerraft errors ; he cannot amend the 
edition, nor any part of the edition ; any one may print an 
edition againft his will and confent, and may perjetuate 
fentiments which he difaproves, repents, and is afhamed 
of; he can exercife nodifcretion as to the manner in which, 
or the perfons by whom his work fhall be publifhed : For 
this, and many other reafons, it feems to me, juft and fit, 
to proteft the copy after the publication. All objeftions 
which hold as much to the kind of property before, as the 

♦ The aft of Qneen Anne was made to prevent this abnfe, the aiithor*s right, 
pcior to it, being fo UQcert^ ; See Judge Yates on this particular, page 79, &c. 
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fpecies and kind of property after publication, go for no- 
thing, bccaufe they prove too much ; there is no peculiar 
obje£tion to the copy after publication, unlefs it is laid, that 
the copy isneceflTarily made comraon» after the book is once 
publifhed. Does a transfer of the property of the paper 
on which it is printed, necefTarily underftand a transfer of . 
the copy more than the paper on which the book is wrote ? 
the argument turns in a circle, in my apprehenfion. The co- 
py is made cotnmon, becaufe the law does not proteA it ; 
and the law cannot proteA it, becaufe it is made common. 
The author does not mean to make it common ; it is againft 
his will ; it is found here, he did not mean it ; if the law does 
fay he ought to have it after publication, it is eafily afcertain- 
cd and fecured : The whole then muft finally refult in this 
queftion, whether it is agreeable to natural principles, includ- 
ing in it convenience and policy, as well as moral juftice, and 
fitnefs, to allow him the copy after publication as well as be- 
fore ? Now as to that, the general confent of this kingdom, for 
ages is on the affirmative fide ; the legiflative authority has 
t^en it for granted, and impofed penalties to protect it : The 
fingle opinion of fuch a man as Lord Coke *, fpeaking after 
much cOnfideration on the point, is fironger than any infe- 
rences of a Grotius or Puffcndorf, or any fuch great names 
about gathering acorns and feizinga piece of wafl:e ground : 
It is very difficult fpeaking of a ftate of nature before the 
ufe of letters : thefe eminent and great men who granted 
or continued injundlions in cafes after publication, not with- 
in the 8th of Queen Anne, uncontradicted by any book^ 
judgment, or faying, muft weigh exceedingly in any que-^ 
ftion of law whatever : if it was a queftion of mere pofitive 
law fj it muft weigh exceedingly ; but much more in a que*^ 

ftion 

^ The opinion of fuch a man as Judge Yates is certainly as good as I^ord 
Coke, or any other perfon dead or living ; his judgment is dire^Iy oppofite to 
this conchiiion, and the pra^tife of all uatioas in Europe is on his fide; authors 
in FTance, Spain, and Italy, are protedtcd after publication by patent for 
foorteen years only. 

f It is certainly a queiHon of mere poHtive law, and Co underftood by all 
Ihe authttcrwho have wrote ca This iubjc^, fudi u Lprd AtficMim, Lent 
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ilioii like tbis of mere ibeery aod i})eculationi as t<) what 
i» agreeable orrepugnant to natural principles ; and they are 
equal in mj opinion to any final decree whatever. Who- 
ever has attended at the Court of Chancery knows, that if 
aa ^jun^Uon is granticd, or continued, after the anfwer 
ccMncs in, it is exa^y on the fame ground that the decree 
would proceed to an hearing ; and unlefs the defendant can 
▼apy the cafe, the decree at^he hearing muft neceffarily fol- 
low before the fame judge, unlefs he varies from that opi- 
iMon he was of when he granted the injun^ion : There is a 
material difference between an injunction againft proceed- 
ings at law and of waftc : No Chancellor ever granted an 
injundioa to ftay wafte, if he doubted of the legal proper- 
ty ; it cannot be, bccaufc you injure the defendant with re- 
dreh one way, and the plaintiff his defence another : No 
oouafel ever advir<::d the defendant to go on to an hearing if 
he could not vary the cafe ; if he differs from the court, he 
appeals on it, and many great qucftions have been deter- 
mined on an appeal ; the. court grants an injunction, be- 
caufe -the court arc of opinion, that the plaintiff has a le- 
gal right *, and the other is committing a wafte againft 
him, and it cannot come to a rehearing, unlefs you can 
itnpeach the plaintiff^s right, or excufe by foriie licenfe or 
other what the defendant has done, that is feldom done ; 
becaufe his own anfwer is. This caufe is not fent here from 
the Court of Chancery f , there never was a doubt in the 

KaiiD^, Sir Jofeph Yates, Dr. B.turo^ in hU Eccle^iiiftical Lf)y ; f4^9 th^ prs^- 
ticc of the Chancery in the times of Lord Hardwicke, the Earl of Northin^- 
tbn and hdtd Camden, &c. See this matter fully (latcd ip the appejndix. 
* This cafe was a reference from the Chancery to the King's Bench : if the 
Court of Chancery looked upon tke|xiint to be already decided by their ows. 
lya^Uoe, Judge Yates fays, it was abfiird to fend it to the King's Bench. Sec 
|he former opicuoa, page .72, and ix^ 

f Thefe inferences from injunftions .are curioufly twiftcd : it is well known 
that injunctions are too often granted •n m/ere motion, without the defyndiixit*^ 
being caiUed tQ.aa£wer; fuch wasthecaicin Pope's Homer, Thomfon^s Sea- 
ions, and Swift's Works, in all which Donaldfon was defendant, apd all of 
ihefe ti^midioat were txmQvjcd (i^on giiring in ai;ifwers) by hocds Nor&hing- 
tOA j|nd C'tll rf fl^ 
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Court of Chancery, till that doubt was raifcd from decency 
to a fuppofed doubt in thig court, in the cafe of Tonfon 
and Colins, There is not an inflance of an i^jun^ion re- 
fufed till upon the grounds of that doubt, the folemnity with 
which it was argued twice, and after the fecond argument 
referred to the txchequer Chamber to be argued before all 
the judges ; a collufion was fufpe<^ed, which came out to be 
the cafe, that was fufficient ground for the Court of Chan- 
cery to fay, the property is doubtful. The Court of Chan- 
cery did not fend it to law, they left the party to follow his 
legal remedy ; it is doubtful fay they, it has hung in this 
court^ fettU your legal right, and then afterwards you may 
come here. Can there be any thing more ftrong, fuited to 
the condttdl of my Lord Talbot, &c. Sir Jofeph JekyI fat 
in parliament at the time of the adl of Queen Anne. — The 
injunctions were refufed,)and properly and rightly refuftd, 
bccaufe, it would be committing an iniquity to grant an in- 
jun&ion of this kind in a doubtful cafe. If then it is agi-^e- 
ablc to natural principles, to allow a copy after publication, 
I am warranted by the adiuiffion, which allows it before it is 
publifhed, to fay, this is common-law. There is another ad- 
miflion, which in my opinion is equally conclufive, and it 
has all along been admitted, that by the common-law, (fqr 
there is no aft of pariiament in that cafe whatever) that 
by the common-law, the king's copy coaiinues 'after publi- 
cation, and that the unanimous judgment of this Court be- 
tween Balkett and the Univcrfity of Cambridge : The king 
has no property in the art of printing ; the ridiculous con- 
ceit of Atkins was exploded at that time :" The king has 
no authority to reftrain the prefs in any cafe whatever, on 
account of the fubjedl matter on which an author writes, 
or his manner of treating it ; the king cannot by law, grant 
any cxclufive priviledge to print any book whatever, which 
does not belong to himfelf * ; crown copies are, as in the 

* If this doftrinc is found law, then all patents for books granted by the 
orown (excepting for prerogative copies) mud be illegal. 
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cafe of an author, civil property, which is deduced, as in 
the cafe of an author, from the king's right of original 
publication ; this kind of property in the crown, or a patent 
from the ci own is juft the fame, incorporeal, incapable of 
violation but by a civil injury, and only to be vindicated by 
the fame remedies, an aftion upon the cafe, or a bill of equi- 
ty. There were no queftions in Weftminfter-hall, as to the 
crown copies, before the reftoration ; the reafon is very ob- 
vious, it will occur to every one that hears me ; but the faft 
is fo, there was none before the reftoration, upon every pa- 
tent which has been litigated fincc the counfel for the pa- 
tentee ; notwithftanding, that between the reftoration and 
revolution throw out, and they were countenanced in 
throwing out prerogative notions, and power ; though they 
threw them out, and had countenance in thofe cafes from 
the Cotirt of Chancery, and a little too in the Courts of 
Law, to throw them out ; yet notwithftanding that, they 
always torture their invention to property on Roll's abridg- 
ment ; they argued, that the year books, which are abridged 
in Roll's abridgment, were at the king's expenfe, therefore 
his property, and the printing belonged to his patentee : 
on Grooke 's Reports, they contended, the king paid the 
judges who made the decifions ; ergo, the decifions were his : 
the judges of Weftminfter hall thought they belonged to 
the author, that is, to the purchafer, or the executor of 
the author ; but fo far the cafe turned on property, in the 

cafe fir ft Modern 2^6^ Pemberton, befides arguing 

from the prerogative, he likewife argued thus, Almanacks 
have no certain authors, and then they belonged to the 
king : It was far fetched, and it is truly faid, the conie^ 
quence did not follow that the property was common : 
Pemberton, a very able Lawyer, few the neceffity of get- 
ting at property if he could, to make it out. The cafes in 
Chancery that have been mentioned before the revolution, 
- |:liat the Stationers Company, — — - fo extravagant, 
that were the Chancellor to make a perpetual order for c- 

Unluckily fevcpal words have been omitted by the (hort-hand wrilw,^arti« 
cuUHrly in ihifi page. ;: , 
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Ter» on motion, there never exifted (lich a thing ; it is an 
extravagant idea to be fure : Now as to all thcle cafes, the 
judgments of common-law upon Almanacks, they are all of 
no weight in the caule, and all the doAi ine of prerogative 
reje£ted by what was done in the cafe of the Stationers 
Company and Partridge : when that came on in the year 
1709 before Lord Cowper, on continuing ihe injunftion, 
there is no note that I have feen upon it : I have read the bill, 
and the anfwer ; there the bill puts it upon all the preroga- 
tive notions of power, and quotes ' ' and Stationers 
Company * * and Stationers Company, and ■« 
the king's patentee had a fole exclufive right of printmg 
authors ; the anfwer was, that thcfe were extravagant il* 
legal notions, that they were at times when the prerogative 
ran high, and at the iame time when the difpenfing power 
was alloyed ; and they infifted on that queflion fince the re- 
volution being argued on proper principles, with regard to 
the rights and priviledges of the fubje£t, and they deny all 
thefe cafes as to prerogative right ; how far they went into 
the argument, and how far Lord Cowper thought himfelf 
bound by thefe feveral judgments ; if he did think fo, he 
thought right upon good ground. I have office copies of all 
the orders and pleas that have been cited on this occafiom 
I dare fay, I have thirty or forty of ihem; there it appears 
on order, that thefe decrees were all read ; that the judg* 
ment of the Houfe of Lords was read and gone through. 
My Lord did not chufe to undertake, in the cafe of Alma^ 
nacks, to decide on prerogative ; he made a cafe therefore 
in this court. Lord Parker being Chief Juftice, fo all thefe 
cafes are doubted of, as not being of fufficient authority ; 
fent to this court, and rather, bccaufe this court, fo far as ifi 
went, inclined againft the right of the crown in Almanacks : 
and to this hour, the right of the crown has never been 
determined ; but though the court had not given judgment^ 
you fee the power of injunctions, the prohibition ftill 
continues with regard to this cafe. I have had many:^ 

• Sec Judge Yates's anfwer to thefe cafes of the Sliiti«ners Company, page 64, 
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tears by rrie, a copy of a manufcript rfcport of what 
paflcd in the courfe of this argument in this court by Mr. 
Salkcld ; I do not know whether it is got into print, I have 
not feen it yet ; Mr. York had a copy of it, when he argu- 
ed the cafe of the UniverCty of Cambridge and Baiketc ; 
Mr. Salkcld argued for the defendant, and Sir Peter King 
for the plaintiff: I will ftate to you, fo far as it is material 
to that argument, how they put it, and the only ground 
that was thought tenable : Mr. Salkeld, after politivcly 
and exprefsly denying any power or prerogative in the 
crown over the prcfs, or to grant any exclutive privilcdge, 
fays thcfe words, " I take the rule in all thcfc cafes to be, 
** that where the crown has a property or right of copy, the 
*' king may grant it ; the crown may grant the fole print- 
** ing of Bibles in the Englifli tranflation, becaufe it was^ 
«*. made at their charge : The fame reafon holds, as to the 
" ftatute year-books, and Common-Prayer books ;" Sir 
Peter King for the plaintiff argued thus at the fame time, 
throwing out (wherein he doe* not feem to be xzrj ferious) 
the fame thing I have already mentioned, fays he, " I ar- 
*' gue, that if the crown has a right to the Common Pray- 
** er, it has a right to every part of it, and the K!al- 
** endar it a part of the Common Prayer, aiad an Almanack 
•* is the very fame thing with the Kalendar." Parker, 
Chief Jufice, fpeaks to nothing at all faid at the bar ; but 
whether, tl>e Kalendar was any part of the Common 
Prayer he takes no notice of it, as being nothing to the 
purpofvi ; he doubts, or rather indeed thinks pofitively, 
*' that the Kalendar is 'no part of the Common Pray- 
•* er ;'* and he goes back to tlie council of Nice, and fays, 
** it is no part of it, it may be an index ;*' Mr. Juftice Pow- 
el fays, in thcfc words, •* You muft diftinguifh this from 
** the common cafes of monopolies, by fliowing fome pro- 
*' pcrty in the crown, as a bringing it within the law of 
*' Common-prayer books,** Then he rather inch'nes to think 
" that Almanacks might be the king's, becaufe there is a 
** trial by Almanacks;" upon which my Lord Parlfcr replies, 

*'hie 



^ he never heard of fuch a thing ; there is no trial by AU 
" manacks." 

They leave it on this ; it ftands over to another argu- 
ment to tnake it like the Common- prayer Book ; whether it 
was or no, 1 do not know, I never faw it ; but there never 
was a judgment ; I made ftriA enquiry, no opinion ever was 
given. I myfelf heard Lord Hardwicke fay what Mr. Juftics- 
Willes has quoted. As to thofe arguments of property in 
fupport of the King's right, ncceffarily inferring an office, 
the caufe of Baflcett and the Univerfity of Cambridge* 
was then depending in this court, when my Lord Hard*" 
wkke made ufe of that expreffion or argument ; it has fincc; 
been determined. 

We had no idea of any prerogative in the crown over the 
pi-efs, or any power to reftrain it by exclufive privileges, or 
any power to controul it : The fubjeft matter upon which' 
a man might v^rite, or the maftner in which he might treat 
it, wc reft it on the property of the King's right of origi- 
nal publication t Adls of parliament are the works of the 
kgrflaturfe, though the King has the executive patrt, and as 
the head and fovereign, their publitation has always be* 
longed to him ♦. The art of printing has only varied the 
mode^ and though printing be •within legal memory, we 
thought to ufe it fince the invention of printing very mate- 
rial ; and whoever looks into Mr. Yorkers arguments^ 
upon which; in a great meafure, the opinion of the court 
went, (I do not fay throughout, I fay in a great meafure) 
will fee the great pains he takes to fhew the original pro- 
perty in the crown, though the King may grant a concur- 
rent right ; for in that cafe he grants a concurrent right, 
and he might grant it to ten thoufand ; he might grant it 

* The prcfent ^jncftion docs not interfere with the King's .prerogative, al- 
though a very ftrong argument may be deduced from it againfta common-Uw 
right ; for the author of any hw-book, fiich as Vinner's Abridgement, was 
not allowed to print his own work ; it was reckoned prerogative-copy, and ta- 
ken out of his hands. If his right to his own work was good at common-law, 
one flioiUd think this could not be done legally, and the law-printers prevail 
againft the author. (Sec the cafe of Vinner's Abridgement.) 

to 



to cvtij member of the Stationers Company ; he migho 
grant it to every bookfeller : We had no idea that the firft 
edition made the copy and a£ts of parliament comiDon. and 
yet a man may tranfcribe an a£t or a record, and any perfoa 
may make laborious fearches and abftraAs of records, and 
have a right to print them* But before we come to that re- 
fearch, Lord Hardwicke had reafoned in the fame way, on 
the cafe of Manby and Owen and others ; but the perfons 
who had bought the feffion- paper of my Lord Mayor, and 
bad I think given him a hundred guineas for it ; and upoa 
an affidavit that my Lord Mayor had always appointed th^ 
printer of that paper, and its being ufual for my Lord to 
take a fum of money for it, and the defendant had pirated 
it, my Lord confidered the grant as property ; it was ac- 
quiefced under, and the defendant was not iidvifed to pro- 
ceed further by appeal or decree. 

Here nothing is more manifeft than that it was an 
infringement on the property of the publiflier, for 
had it been a contempt of the Old Bailey, I do not 
think any court of Weftminfter-hali would have interfered 
in it. The court were of opinion the copy was transferred, 
and it was not by the firft publication made common : all 
the reafons if fubfequent editions fhould be correal, hold 
equally to an author ; his name fhould not be made ufe of 
againft his will. The copy of the Hebrew Bible, the Greek 
Teftament, or the Septuagint does not belong to the King, 
it is common; but the Engliih tranflation he bought, there* 
fore it has been concluded to be his property. If any 
perfon has done as in the in(lance I am going to mention^ 
has turned the writings of Solomon or Job into verfe, the 

King could fay it is the author's work, which ihows 

the power of the King refts in property, "not from any con- 
troul over the fubjeif): matter; his whole right reds on 
that foundation ; every copy he has muft reft upon that 
foundation by the common law; what other grounds 
(which is one of the ancienteft copies that is) can there be 
for^thc king having a property in the Latin Grammar? why, 

the 
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the king wrote it, he made it : Is there any thing in the La- 
tin Grammar to convey Inch a prerogative ? Whatever can 
be faid, it is by analogy the cafe of authors ; the cafe of ^ 
authors muft hold conclufive with authors. As to all the o- 
ther topics, I faid in the outfet it would be very nugatory, 
for me to go into them ; I perufed before, and concurred 
in and gave my opinion to the two arguments firft mention- 
ed, and i deiire to be underflood in effeA as repeating them. 
From the manner of penning that a£b, which is always the 
cafe when an aA of parliament is new caft into a committee, 
when it does not go only with little alterations, there are al« 
ways inaccuracies ; for one claufe cannot be amended withr 
put prejudice to the reft ; 1 have often thought it was a 
plaufible objeAion to the a£b of parliament ; but I am per* 
fuaded that it is abfolutely impoiEble, to apply this z£t into 
an zQ. to take away the property of authors if they had a- 
py ; it cannot be the words of the preamble ; it cannot be 
the intention ; and whatever ftrefs may be laid on particular 
cxpreffions, they will appear to have no great weight, I think 
in my appreheofion. In the iirft place, as to the price 
chiufe, it is a general claufe. 

There is a ftatute of Henry VIIL which make^ the fam^ 
provifion, that the price of books ihall not be enhanced, 
therefore, whoever enhances the price of books, a£ls againf): 
common law, and againft the general proyifion in this zSt : 
then as to the words no longer ; why, to fliow how little ftrefs 
is to be laid on that, in one claufe, where it gives fourteen 
years and no longer, fo it will fay twenty-one years and no . 
longer *; but when it gives a term to the author, in cafe he 
furvives the fourteen years, it does not fay no longer. . Now 
had they any difierent meaning in (he two claufes? iippofiible. 

* The a£l is clear on this head ; for it was fuch books as were in print before 
J 7 10, of which twenty-one years were granted ; and after that time they were 
exprefsly to be common property. — For books printed after 1710, fourteen" 
years were given certain, and fourteen more eventually. There is no clafhincr 
or contradiction here; and no monopoly is granted at all to any author, unlci^ 
he complies with the ppoviiions or (lipulations of the (tatute. What the ho- 
notirshle jndge mca^s by thl$ way of arguing is not very obvious, uslcfs it h to 
quibble. 
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If a parCoh gives aieafe for twchty-onc years, he means nO 
longer to be Aire. The tide is only once read ; it pafles on 
the third reading ; which in the body of the sit is called 
Jeoiring tie property. Some other obfervations were made 
on this z£t that feem to clafh a little with the arguments oa 
a common-law right. Much ftrefs is laid on the objections 
to a common-law right ; as, when it fhall begin ? what en- 
try to prevent perfons from offending ? This is quite differ- 
ent from the ftatute 5 for there they muft begin from the 
entry, and there muft be an entry ; and a great deal of 
ftrcfs is laid upon the entering of it ; but then by reafon of 
the force of the conO:ant courfe of Chancery as to cafes 
withki the term of years, which has no regard to the entry, 
why then it is argued, that the a^ of parliament did not 
deem an entry to be neceffary ; that the aft of parliament 
means to give a right though there is no entry at <all : Then 
where is the notoriety to prevent perfons from offending ? 
lb the aft of parliament adopts ^11 the offences that lay at 
common law, as a common-law right. Yet it is contended 
the aft of parliament meant to give him a new property, 
and without giving any books to the great libraries, which 
was a proper tax, or conforming to any of the provifions 
of the aft*. I have not the leaft doubt, if the conftruftions 
of the aftof parliament, that fays they fhall have a right for 
fourteen years, is to be taken as an abfolute and independent 
claufe detached from all the reft of the aft, I fay, if the aft 
had faid nothing more, but that an author ftiould have no 
longer time for printing his book but fourteen years, I take 
it on that ground, that an aftion for the cafe will lay for 
the proprietors, and in a bill in equity will be given for • 
him ; but then it turns on the claufe, that no benefit fliould 
be taken under it by any author who does not comply with 
the conditions of entering his book; why then, no other 

* It is not mentioned who contends that the literal fcnfe of the aft fbould not 
be complied with, othcrwife a pofuivc anfwer might have been given : None 
^f the ^cats bookfcllcrs objc<ft to the aft with all its meanings. The reafoning 
in tlie nf At paragraph is very cuii*>i:s, or rather lophiQical. 
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B|^ taoL poffiUf folIotVf becaui(^ the whole depends on the 
preeUb fonn of the d& of parli4m6iit| and 6xci the precifc 
Icci&aiies he lliali purfxic to attain it. As to all the other 
argiuneats from the aA of parliacnent, I refer to thofe that 
Jiave hoea made u£e of in the two firft arguments, which I 
thnk are yerjr conclufilvey and I think, very little ihort of 
demoqftration, to ihew they bad this right exiAing before ; 
Aat a daobc aroTc in the committee of carrying the propo- 
fitioa 10 :dic extent in which the bill was bix>ught in, feemi 
inoft likeSf and probable ; but that they went fo far as IQ 
five additional penalties for a term, without meaning to de- 
%vdc one way or otfaer^ whether there was or was not a com* 
tnoa-law right, and to ihew that they did not mean to der 
cide agaiiifl: the author, yet it is very ftrikingand particular^ 
tbey ha¥tt left the preamble^ as to the preceding right, in 
fttch a manner as any man would conclude that they meant 
to dcdAU a right as exiftiiig at common law * : And thcit 
Uie iaving claufe is meft ftrong, it is added, and can havd 
tio mcanaipg at all if it has not this meaning, to fave patent* 
liglxtt I tbers is not a word about patent-rigbt$ in the ad ; 
to fave the profierty of the £ang ; there is not a word about 
she property of the King ; to prevent a difpute between JobA 
aad Thoqutt, as to who h intitled to the work ; there is 
iiot a queftion about it ; it fays the proprietor : it muft 
tfaere&re mean to leave it a general queflion open f. It iii 
Tcry probable fomc might think that general point is, they 
thought legal penalties would fecure them ; but they were 
miftaken : Authors are the moft ignorant race of men with, 
vegardto .their intereft, and fecuring it : It wa^ but till the 
ccign.of the late King they found out that the King could 
give, them under his fign manual exclufive privileges : Firar 

* Judge Yalcs is of a very diflTerent opinion ; {ee pages 75 and 83 ; and alio 
the notes on pages x$ and 44. — Likewiie Lord Mansfield's opinion in the cafe 
of Evans, and Youngs &c. annex^, P^fcs 107 and i iq. 

f If this ftppofcd meaning, or reafoning by inference, is fiifficient to repeal 
a po/itive (latute, how dangerous mufl t\tc Htuation of aU thoie be, who tniH: 
for protedion in this or any other a^ of parliament. 
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ting ^cnt on after the expiration of the Ilcenting aft, theri^ 
fore they were very deQrous to have .penalties. But to c6n'" 
fider a private bill» brought in upon a private petition, and 
fent to the committee as a bill to affift them, that Inli chan- 
ged by a committee to a bill of pains and penalties againft 
them ! that is impoffible, it is violating all rules of a right 
coridrui^ion. There is but one thing more I have xp men- 
tion 9 1 will by way of caution defire to be underftood to rer 
fer to and adopt every thing faid in the two firft arguments 
that confine this judgment to the fafts found by the fpecial 
verdi^, and to the obfervations that were not found ; a 
Tariety of different circumftances may arife, and when they 
arife to that difference, they muft ftand upon their own 
ground ; and therefore I own, after much confideratioa, 
it is a queftion I have travelled in for a great number of 
years ; I argtied almoft all the cafes that have been quoted 3 
I argued the folemn one of Milton before Lord Hardwicke ; 
I argued the cafe of Millar and ^ ^ in the Houfe of 
Lords ; it was by my advice that many of the precedents 
were tried ; and we have all equally endeavoured to per- 
fuade one another *; and I do not know whether it may not 
be very advantageous, that there has been this difference of 
opinion, for it has been the occafion of going into the 
whole of the queftion, and the wholis of the arguments 
tnuch more at large ; and it is a general queftion that con- 
cerns a vaft number of people, now and for the time to 
come, it concerns the whole kingdom : And therefore I 
thirtk it is of publick iidvantage that we have had different 
perceptions of this queftion, that has occafionedits being fe 
minutely and fo thoroughly gate into. And, as I faid, I am 
of opinion with the judgment for the plaintiff; and as three 
of us are of this opinion, judgment muft be entered for the 
plaintiff^ and let a rule be made out accordingly. 

* See the note oa page 90, 
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AS it is intended to throw as much light at poilible on 
' this queftion of Literary Property, the Editor, before 
he proceeds to the Appendix, takes the liberty of mention- 
ing two opinions, faid to be given by the Right Honourable 
Lord Mansfield, which though not for book caufe$, yet 
jnay perhaps throw fome light on this matter. 

The firft is the cafe of the Chamberlain of Lon« 
don, againft Allan Evans, Efq; for not ferving the office 
of Sheriff, he being a Diflcnter, and did not receive the 
Sacrament, according to the rites of the Church of En- 
gland: it was heard in the Houfe of Lords, in February 
1767$ and as Lord Mansfield's fpeech on that occadoii, is 
printed at large in the London Evening Poft of the 5th, 
and 7th February 1771, we fliall here give only a fliort 
extract or two from it,- which, we think, will iUuftrate this 
cafe of Literary Property. 

** If it is a crime not to take the Sacrament at church, 
^* it muft be a crime by fome law, which muft be either 
^* common or ftatute law ; the canon law, inforcing it, de- 
•* pending wholly upon the ftatute law. Now the ftatute 
** law is repealed, as to perfons capable of pleading that 
** they are fo and ft) qualified; and therefore the canon 
^ law is repealed with regard to thofe perfons. Ifitisa 
" crime by common law, it muft be fo either by ufage or 
** principle. There is no ufage or cujlom, independent of 
** pofitive lawy which makes nonconformity a crime. The 
^* eternal principles of natural religion are part of the com-^ 
^* mon law ; the eilential principles of revealed religionVire 
^* part of the common law 5 fo that any perfon reviling^ 
** fubverting, or ridiculing them, may be profecuted at 
f* common law. But it cannot be ftiewn from the prin* 
** ciples of natural or revealed religion, that, independent 
** of pfffitive hwy temporal puniftiments ought to be in- 
^^ flifted for mere opinions with refpe£): to particular 
f * modes of worfliip, 

[* Pcj-f^cution iox a finc^r^, though erroneous <:pnfci- 
O % " encc, 



^* encc, is not to be deduced from reafon 
*• things ; it can only ftand upon pbGrl^eJ 

And again towards the conclufion of 
and eloquent ipeech, his Lordfliip faysj ^' 
** and con fu don have been occafioncd 
f* Henry the Fourth, when tlje Brft pet: 
*' na6led, down to the revolution in this] 
" made to force confcience? There is 
** more unreafonable, more inconfifterit j 
** human nature, more contrary to the | 
" of the Chriilian Kdigion, more intqJ 
** more impolitic, than perfecution. k 
f* religion, revealed religion, and found | 

** Sad experience, and a large mind 
** man the Prefident de Thqu, this doifli 
^' read the many admirable things %vhlc|| 
** he hath dared to advance upon the . 
f* cation of his hiftory to Harry thp 
** (which I never read without rapmr 
** fully cqnvinccd, not only hOw cruel, 
*' it is to perfecute for religious opinions| 
V of late his countrymen have begun to i 
" their error, and adopt his fepilmencs : 
•* broke my heart (I hope I may fay fo 
** chriftian charity), if France had cod 
*' the Jefuits, and to perfecute the Hwgu 
** no occafion to revoke the Edift of 
" needed only tp have advifed a plan 
'• contended for in the prefeqt cafe ; Mai 
** them incapable of office ; maki^ anothe 
** for not ferving. If they accept, puni] 
■* admitted on all hands, that the dekn 
" before your Lordfhips is p^ofecutabls* I 
** fice vpon him). If they accept, penii] 
*' fay» yes, punifh them; if they fay, no^ i 
" Lords, this is a mod exquifite dllcmaia, 
<* is no efcaping; it is a trap a man riAnni 



L i«9 J 

*f U^shikd pdrTeeution as that of Procrufies. If thef arc 
*^ too j^orc^ flrcCQb them ; if they are too long, lop tbcm. 
'* Small would have been their confolacion, to have been 
** gravely told, Tfhc cdift of Nahtz is kept inviolable ; yoi^ 
•* h«>e ^efuU beo^ pf that aft of toleration ; you may 
^* lahe the facramcnt in your own way with impunity ; you 
** »i* not compelled to go to Mafs. Was this cafe but told 
'.< ill the city of Loii4oii as of a proceeding in France* hovr 
*^ ¥^<ould they exclaim ftg^inft the Jefuitical diftin£lion ! and 
*rjrci in truth it coines from themfelves, the Jefuits never 
'* thought of ir ; when they meant to perfecute, their aft 
*' of toleration, the cdift of Nantz, was repealed, 

** This bye-law, by which the Diflenters are to be rcdu- 
'«. ecd tb this "wretched ditemma, is a bye law of the city, a 
^i local corporation, contrary to an ail of parliament^ 'which 
** ii fht iafw tf the land; a modern bye-law, of very mo- 
^^ dcTQ date, ikiade long fince the corporation aA, long fincc 
^^ th&ioleraition-aA, in this face of them; for they knew 
f^ thefe laws were in being. It was made in fome year of the 
•** rrign of the ^ate King ; I forget which ; but it was made 
'^' about the time of building the Manfion-houfe. NoW| 
.** if it could be fuppofed the city have a power of making 
^* fiijch a by^s-laW, it would entirely fubvert the toleration- 
** aft, the defign of which was to exempt the Diilcnters 
/' fhmi all penaltiet ; for by fu^h a bye law they have it ia 
••* their power tq make every Diflenter pay a fine of fix 
f ' hundred pounds, pr any fum they pleafe ; for it amounts 
« to that." ' . 

From what vk faid abov^, it certainly ma]j be .inferred, or 
rather afierted, that there is no lifage or cudom indepen* 
<i^nt of pofitiye law, or, what is fynonomous terms, com- 
•mon liiw is always Aiperfeded by ftatute law ; and alfo, we 
agree with his Lordfhip, that if a man can he punifbedfor obey» 
ing the IdWSi it is a tr^ip he cannot get out of it is as bad a per Je- 
-cuHon as thai of Procrufies \ if the laws are too fbort^ fir etch 
them ; jT too long, lop them. 

In the Jrcfcnt judgmcn^pn the cafe pf Literary Property, 

notwitfailanding 
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notwithftanding the defendant has infringed no law, nay/ 
%rhat he has done by printing ThoiAfon*s Seafons, is amho-^ 
rizcd by a pbfitive ftatute, (the monopoly being eicpired,^ 
tet judgment has been given agairiii him. 

It may alfo be obfcrved, that the bye-laws of the Stati- 
pners Company have been much infifted upon in thefe Ar-' 
guments, as making againft the defendant: Yet Lord M, 
affirms above, that any bye-law of a city, or corporation, 
againft a pofitive ftatute, which is the law of the land, is 
good for nothing ; and all honeft men will agree with hiis 
Lordfliip in that fentimeht. 

CASE of Young and others, againft Johnston. 

BY an aft of the 14th George II. regulating the proceed- 
ings at cleftion of Members to fcrvc in Parliament for 
the boroughs of Scotland, and the previous ekftion of Ma- 
giftrates, and office-bearers of the corporations who have 
the right of elcftion. ♦* It is made lawful for any c$nJHtU' 
** ent member of a meeting for eleftion of magiftrates, who 
** Ihall apprehend any wrong, to have beett done by the 
«« majority of fuch meeting, to apply to the Court of Sef- 
** fion by 2ifummary complaint for reftifying fuch abufe, or 
•• for making void the whole eleftion ; fo as fuch complaint 
** be prefented to the faid Court of Seffion within two ka- 
<* lendar months after the anni^al eleftion of Magiftrates 
•* and Counfellors." 

In the cafe of Toung and others, conftituerit members of 
a meeting for eleftion of magiftrates, againft Johnftouy and 
others lately determined in the Houfe of Lords, it appear- 
ed that Toung and the refpondents, in the appeal, and plain- 
tiflTs in the Court below, had allowed the two kalendar 
months to elapfc without preferring their complaint of 
bribery and corruption, againft the voters at an annual e^ 
leftion of magiftrates, whereby th^y loft the benefit of the 
fummary complaint, allowed by the forefai^ aft, for reftify- 

ing 
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mg abufes or avoiding the ele£lion. But although not eiGH 
titled after this to the fummary complaint, they brought aa 
a£Uon at common law, and after various proceedings, aod 
proofs of the aAs of bribery and corruption^ in that action 
the plaintiffs prevailed^ and the election was avoided. Aa 
appeal was taken againft this decree, and the chief and 
principal reafon urged for a reverfal, (but not mentioned ia 
the printed cafe, not haying been thought of in the court 
below ; and only for the firft time ftated viva voce from the 
bar) was, that the court had given judgment in an a£bioa 
which appeared incompetent; the ftatute having limited the 
time, and pointed out the only mode for obtaining redreis 
of fuch wrongs, which had been neglected in the prefent 
cafe. The anfwer there made by the refpondeots was, t^iac 
the aft only pointed out a new mode of aftion for redreft 
of bribery and corruption, and other wrongs at an annu- 
al eleftion ; but that it was abfurd, to fuppofe all aftions 
which were ab ante competent to a party at common law, 
for redrefs of thefe wrongs, were by this ftatute taken away. 
That it was an eftabliihed doftrine, That where a Jiatute 
enfy pointed out and allowed a particular and new mode for" 
redrefs, in a cafe which was before remediable at commoa 
law, the common law remedy remained entire. However, 
in this cafe of Young and Johnjion, the decree of the court 
below was reverfed upon this point of law ; the merits of 
the caufe not being gone into, and a noble Lord who 
fpoke on the occafion, and who wifhcd' to fpcak for the 
fake of clearing up and fixing the rule, expreffed himfelf 
tery clearly of opinion, *' That no complaint being brought 
** for avoiding the eleftion within two kalendar months, 
" but only an aftion at common law^ no fuch aftion could 
** be maintained. That the intendment pf the legiflature 
** was to take into consideration all the eleftion laws, and 
** by that ftatute, fo full and particular, to at once cut oflT 
** and put an end to all queftions and difputes that might 
** have arifen upon thefe laws.'- 
This opinion, is fuppofcd to be very fimilar to the 

cafe 



(tfifc of Millar stiid Ts(^Ior, for printlirg llaoBifonV Seato^ i 
the commoa-law right, or remedy ii^ Young's <afc, U ckar^' 
\j found to' be ftiper(eded by the ftatute ; aiui fo k ougkc 
to be in Millar's cafe ; the aA of Qgeen Aane having iu» 
perfeded all common law right ia authors to thieir works; 
if they ever had any ; and it is believi;d» it wHl be difficuk 
to give any unexcepuonable tnftanee, wheve a poiitive Ads; 
tute was difannuUed, or iet afid^ by any pretended com^ 
mon4aw right. T his ftatote of Queen Anne has con^ered 
fully» and included all the pirior rights of authors, and fete 
tkd this kind of property on a cle^, equiuUe ^ipd foiid 
foundation ; and it muft be. al^red, or repeakd ^J parlia^ 
ment, before any perfon can legally bs ^niihed foir pdatingr 
any work, of which the terms of the monopoly are expur-* 
ed according to this ftac»te. 



ABFENDIX 
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A P P E N U\ I X. 

iCoritaiiiing a fliort view of Literary Property. 

FLOM the foregoing arguments it ap]{)cars, that th6 
Judges Willts, Afton, and Lord Chief Jufticc Mans^' 
fietd, find that autfaoris and their afligns hatne a perpetual 
ixcl\xGvc monopoly in thehr copies by a comttion-law right, 
independent of the ftatute Swi Jfnn^, or any ftatut^ whate- 
ver : And that Sir Jofeph Yates is of dpihioh, that Literary 
Koperty is not known to the common law, but ijs aftaiutary 
property only, and the exclufive monopoly after publicatibtf 
can fdbfift no longer than for the terms mentibhed ia the 
aA of C^eenAnne. 

All the authors who have wrote on this fubjeft of Litie- 
fary property, (cxcepthig the Bifhop of Gtoucefter, and a» 
libther unknown one) arc of opinion with Sir Jofeph Yates, 
that this is a ftaiutary right only, and folely depending up- 
on the afl of Queen Anne,— Such as defire to confult thcfi^f ' 
authors, ajad invcftigate'the matter at large, will find their 
names, or titles of their works below *.-*^^^Altooft eveiy 

new*- 

• Literary property is limited to the terms metit)oned In the fhtvtc of Quten 
Anne, by the opinions of the following writers, viz. Ames, in his Hiftory, of 
Printing : Mottairc's Annales Typograpbicx : Dr. Burns' EccIefiaAical Law : 
Savary's Dictionary of Commerce, tran(lated by Poftlcthwaytc : Mortimer*^ 
DiAionary : An Enquiry into the I^fature iird 6rigin of Lherary Property ! 
Judge Bla«kftone in his Coitimaitarics, dul fitid notiihig to ibpport any rig^t 
independent of the ftatute : The DiOiop of C's. Obfervations on Literary Pro- 
perty, printed at Cambridge inb; ahdthe author of a Lttter concci!mng Li- 
bels.— Ali(b, the fbUowing Sddts vnicers «>&cur in the famt opinioh : . vi^. 
Lord BanVton in his In(ticute)i : Lord KsAitv^s Temarkable Decifions of |h«r 
Court of SefHon : Swinton's Abridf^lHfeAt of the Statutes : Falcoiter's Dedli- 
ons of the Court of Seffion : A fliort Stil» of Literary Property, pubUflwd «** 
lio X 7ff 3 : Confidcrarions on the Natttrc and Origin of Literary Propettyj prmt- 
€d anno' 17(^7; and a Letter from t gedtkm^ii la Sdinbsfgh tm- Us friend !t4^ 
l.oadon, printed 27 ^p.&c. * : 
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pew work of any note, is dircftly rc-publifl>€d in Ire^nd, 
>iirjthout the proprietors leave or confent s The Unircrfai 
Hiftory, Huine» and Robertfon's Uiftori^s, an4 Dr/Black- 
ftone*s Commentaries, are inftances of this pra£tice ; yet 
no bookfeller or author ever ventqr<;d to challenge the Irifh 
bookfellers, or to bring an action againft them in the courts 
9f law in Dublin, altbovigh they are not ignorant of thif 
praftice. They do indeed endeavour to feize in England, 
fuch books as are printed in Ireland contrary to the ftatute j 
but if ai;thQrs or their aBigns are to have a common law 
tight qi monopolyi whi<;h is ):o endure for ever, why arc 
tliev fo ihy about trying the queftion in an Irifh court of 
law ? — From this it is clear, that a common-law right of 
authors to then: works b not known in Ireland. 

It will be neceffary to examine this common law right a 
little more fully, and fee if ever it was known in Scotland 
or not — ^Erior to the ftatute of Queen Anne, it was the 
common pra£lice of fuch authors or publishers as wanted 
to reap the profits of their works, to take out a patent from 
the King and council, or the parliament. The Regiam 
Jjaajeftatemy which is the moft ancient of ouv Scots law- 
books, was printed in this way ; Mr. Skeen got a monopo* 
i^ of this book^fpr twenty years, by patent dated th^ 6th 
^cen)ber i6o8, which is prefixed to the work itielf : TKis 
(bows that authors or publifliers, at that period, had no no- 
tion of any common-law right to proteA their publicau'^ 
bns. 

The next inftance we fhall naention is, tjie great Craig ai 
Jliccartoun, one of the ableft lawyers of his time, and au» 
thor of a celebrated book, on the feudal law, intitled I)e 

There is not one fingle writer either on the Engli(h or Scots liw, that gives' 
the fmaileft oountenance to an excluTive perpetual monopoly of books; and oc- 
K tw6 patnphlets have been wrote in (bpporf of that cxtraordiJiary claim ; one 
of them IS fopjiofid to be by Dr. Warbwton, . now B|(hop of Gloucefter : His 
itvMrk is intitled, A Letter from an Author to a Member of parliament, con- 
ceftiiBg titerary Property, piinted in the year 1747 ; in which many fulfoiiic 
G^pUments are paid to Lord M, The other is a Vindication of ijie exclufivft 
tight of authors; written anno 176*. 

V»^ ^* Feudis : 



Feudisi /.Thin aQtbor*^ had no idea of zrty cbtiimohAiillf 
right CO proted his property, but applied to parliament for . 
that purpofe: We have in a note annexed *, given a cop^f 
of his petition, and the privilege granted him for printing htt 
own book iie Feudist for twenty-one years. This inftance is 
a very'ftrong proof, that bo common law right of authoUrt 
to the exclufive property of their works^ fubfifted at that 
period. 

But to come nearer the prefent times ; Sir Greorge Mac* 
kenzie of Rbfehaugh, who was Lord Advocate for Scof 
land, and alfo one of the greateft lawyers of his time, waf 
obliged to apply for a patent to fecure the profits of hi^ 
book on the Criminal Law : This patent is prefixed to hit 
quarto edition of the Criminal Law^ (a copy of which is al^ 
fo annexed in a note f) publifhed at Edinburgh in the year 

1678. 

• COPTf ACTpaJJedin the prft parRamenf ofKtni Charles L (anno \^i%) h 
favours of Mr. Robert Craige, for printing the book ealled Di Fitfbis, 
■ ExtraBed from the recofdt of the unprinted aHs, 

' OUR Sovefcign Lord and eftates of parliiment, having CMifidcred &n pcdiU. 
tion and deiiie given in in parliament be the College of- Joilice, and Mr« Rig^ 
belt Cr^ge advocate, Ton to nmquhile Mr. Thomas Craige advocate, craving 
chat command and warrant might be granted for imprenting the three' volomet 
iimtten be the faid umqohile Mr. Thomas Craige, intitnlat De Ftu&s, in Tf>- 
fpcft that the fame would be very uftfiil to the country, and for the inftni^ 
on of them wha afpire to the knawledge and praAick thereof, as the iidd pet(« 
tion at mair length bears. Our faid Sovereign Lord and eftates forefaid, <Or- 
dfaines the faid three volumes written be the ikid umquhile Mr: Thdmas Craige 
cntitnlat De Ftuiii, to be vifite and overfoen be Sir Thomas Hope of Criii^ 
hall. Knight Baronet, his Highnefs*s advocate ; Sir Aksander Gibfon of Dih 
rie. Knight ; Sir Andrew Fletchg: of Inserpe^&r, Knight, two of the ordipi^ 
Senators of the College of Justice ; and Mr. ■ ■ > Stewart advocate, beft>re 
the faid Lords. And thereafter Ordahies the faid three volnmes, entitulat !>$. 
feudist as faid ii, to be imprtoted : And grants die privilege for imprenting 
tl]«rao£, to the faid Mr. Robert Craige, his heirt and csKcutors \ to whom Or- 
daines the haill benefite, comoditie and fale of the- faid volumes to peruin, for 
the fpaoe of twenty-pne years after the date hereof: And Ordalnes naae of tha 
faid books to be inbrought and fauld during the faid fpace of twenty-one yean, 
without riie faid Mr. Robert his tollerance, under the pain of confifcarion of 
the iame to the ufe and behoof of the faid Mr. Hobert and Ms forefaids. 

\ Edinburgh f the jih April, s6j7. 
IT is ordered by the Lords of hTs Maje{ly*s moft honourable privy ^unctf, 
'ptat none ihall reprint, or ii^port into this kingdom, this book, entitokd. 
Pa Xfcc 



%6'ft. If fb s^roata maa aa Sir George MackcDaam^ 
dhl^ed to have rocourfa for a pateot, to proceft what lie 
had ap iindoubttd right to at. common-lav, k will ihow 
thtf this eoinmt>ik?kvir right waa at kaft alccgether uokxKiwn 
ifi ScotUody in his.tuxie. 

lu the remarkable deci&ooa of the Court of Seffioo^ p«* 
bUibed.b)? ibA ioarqed I^Qr4 K^m^, ik>v ok^ of the Jiilfi^gc^a 
of the Court of Seflion, there is a very full recital of a 
boot; ctij^ei MilUr and M idv»Ater« bookfeUers io Londqn^ 
a§%ip{l Haapjjiti^ ^d qxhcr Scois bpokfeUers, with the 
JMdgtiKQC of thp Court of Scffion, (conjSftiag of fifteea 
jii^ea) whkb V4S gWea in favours o( the S^ots bookfcl-* 
lira; a(4 t^Q nnoaapoly of authors or their afiogos, re- 
iiriSked to fofwrtjoeo, and eventually to twenty-eight ^e^a, 
stt 9K0.^y){»i^4 ioi ^he ftatqte of Qiieen Anne. But we nuili 
rofer the reader to the cafe itfelf, as it is too long to bring 
i^ here,i and it would be doing injufiice to the author to 91* 
bridge ir.- 

Andrew Macdowal, Efq; afterwards Lord Banktoo, one 
of the judges of the Coutt of Sel&on, in his foftitutes of 
the Law§ of Scotland, (a bogk of the higheft authority) ' 

1qI\' page4i»» %s- 

<f Becaufe commerce ought to be free to all, therefore 
** monopolies' are prohibhcd. Bj thefc, private perfons or 
** Ibcretics fitter into combinations, or obtain grants to ih- 
M grofs to thcmfelvcs a ccrtaia fpeoics of . nKrchandife, 
^ trade or maxKtfa£hire, in e^Lclufion of all others froo^. 
^ being concemed in k : but grants to trading companies^ 
^ created by the fovcreign into corporations, without ex- 
*^ cl^iiva prIvUegcs, fail not uoder this denomination : and 
^" granted GO the iafveotoca o£ jcKv(r)xia»u£adures» or authors 
^ of books, fecuring Yo them ibe (b(e benefit of the {a«e» 

%b€ li^Wl an^ Cvfimnf ^ S^9timd^ on Maiitrs CrlmnaJ ; hjt ^ Gtorge Mdc-. 
ifgfgffi^of RaJHmgk,- for the fpact €{f niQ/9tc;pirym?i ajftcr the. fiUtei h^rco^^ mitr. 
4)tf 9wJ:^ of confifcatil»a.^f tihe ikmc, to Thomas Browa, GeorgQ Swiotoim andl 
James Q^Rfk B^iqtrrq hv^of ;, ^9d forther punifiiiiwuUi as the comxcU ihsdl thiiik; 
it t» Mi^ u^a thooft. 

E^raacdhy me Thomas H^-X. 

ise 



*f arc in wtiikc of ftatutes, and limited to $ cinttifi period 
** of yc9rii» ^i^T vhiqh they determine. 

^* A right of monopoly cannot be acquired en the foot-. 
<' i^g a£ preffpription, being contrary to pttbUcjrigbt> a^d* 
'f thf liberties of the fobjefts : nor will tnch gianx by the 
*^ Ipiiag be fiQcurcd by a private 2£t of parliaipQ«.c ^onflnmug 
^* the fas99> fuch a£b being always uoderftaod S>^9^ jwe 
*< cujfifiibef I aikd confequently cannot prejudice the righ^ 
'^ of the whole other fubje£tsj^ which by a monopoly would 
*V be inflringcfl. 

<' The a^bove e^clufive privilege is granted only tj» au- 
** thors of booksi or their afligns, that enter thiem m Sta.- 
'* doners bail hat London^ as the ftatutea in tb^ behalf di* 
*^ rcik ; and ia fuch cafe they are inticled to the fole ir%h£) 
** of priming or felling the books, for foiirteen years a£(ef 
'* the pubiicatioa ; and whoever Ihall print, repjiiat,. o« 
** knowingly fell the fame^ without confent of the cwoei^^ 
'* within that fiune^ forfeits the books, and one penny bm 
*^ each iheet, the one half to the king^ and the other t» 
*^ die pnrfner ; and the Smportbg fuch bookie repisouttdi Hr 
'^ broad fid^e^ts the offender t9 double the inint^ bffid^ 
** forfeiture of the books and ^ /. By theft^ ftAtii^e9^ nio^ 
** copies of each book entered in the hajtl are to be; lodgtd; 
*^ wa A the company of ftadoners, for behoof ofi the fiu:i4^ 
*^ ties and vniverfitres therein mentioned ; if the author ¥t 
<< alifve ae the expiration of the term, the privilege beking^ 
" to. him, for other fourteen years. 

'* Tlioiic who incroach upon this privilege ^re not oolf 
^< KaUe to the above penakies, but likewise, to the part)^*|| 
** damages, at leaft to the extent of the profits made t^ 
*^ them. All offences againft the a£l of Qucei^ Anoe mvJk 
** be profecuted within three months of the oflfcnce com* 
" mitted. Whether that limitation concerned the damages. 
^ of the party injured , as well as die penalties^ was mucb^ 
** contefted in a late cafe : and«. after variation of jucjgr 
^' ments, it was at lafl: finally determined by theGoiJtrt a£ 
•« Seffion, thatitdid^'' 

This 
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This Inititute of the Laws of Scotland, wai tindertakeii a<^ 
firft at the author's expence, and he thought it abfolutely 
neceflary for fecuring the property, to comply literally with 
the terms of the fiatute, and enter the book before pu- 
blicadon, which was done accordingly in the year 1751 ; 
his notion was, if that was not done, he could hold no ex- 
clufive priTilege in his own work, and he had no idea of a- 
ny other right to it, after publication, than what is gradted 
by the ftatute of Queen Anne. 

After mentioning thcfe great authorities, it may fairly 
be concluded, that this new do£trine of a common-law right 
of authors in their works, is totally unknown either by the 
laws or cuftoms of Scotland ; and whether the late deciflon 
pf the King's- Bench fhould be affirmed by a fuperior court 
or not, it is but reafonable to fuppofe, 'that no printer or 
bookfeller in Scotland can fuffef by it, as all the fubjcAs of 
that^part^^ the kingdom are confirmed in their natural 
nghts and privileges, by an exprefs article of the^Union, 
which gives them a right to a free trade, according to the 
laws of Scotland then in force, or as they fhall afterwards 
be altered by a Britifh parliament: If we confi4cr 
further, that the ftatute of Queen Anne, which exprefsly 
fettles this difpute about Literary Property on an equitable 
footing : An author's exclufive right is by it fecured to him 
for at leaft fourteen years, and often for twenty-eight years, 
and though his exclufive right then ceafes, yet he has ftill a 
right in common with others to' print and publifh as 
many copies of the book as he pleafes ; what reafon then 
have thefe monopolifts to complain, that they have not a per« 
petual or eternal monopoly of iheir works ? The laws of the 
land fay, they (hall have it only for a limited time : Common 
fenfe fays, it is abfurd that any monopoly againft the com- 
mon rights of mankind fhould endure for ever ; and the ex- 
pediency and fitnefs of things fay, that the poor and mid- 
dling dafs of mankind ought nbtto be excluded from pur-^ 
chafing cheap and ufeful editions of books, fuch as their cir- 
cumftanccs canafibrd, A perpetual monopoly to bookfcUers 

therefore. 
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tjicreforey will appear to be abfurdi contrary td an expreft 
ftatute now in force, and alfo to equity, and common fenie. 

It may alfo be noticed here, that authors have never 
icomplained of the fhortnefs of the terms granted by ftatme, 
if they did, the legiflature might confider their claim to a 
longer monopoly, and grant their requeft or not, as to 
them might appear reafonable : btit furely no bookfeller 
has any tide to complain ; for as he knows the terms of the 
fiatute, he can always fuit the price he pays for the copy, 
to the time he buys it for : As well might a perfon who 
takes a leafe of an eftate or farm, complain that it is not 
continued to him and his heirs for ever, as a bookfeller 
complain tl^t he has not a perpetual monopoly. — 
Printing and bpokfelling are lawful employments, it would 
be rbe grofleft injufiice to deprive perfons for evjcr of exer- 
cifing Atfe callings ; as far as forbid by pofitive law, they 
muft obey, but after the monopoly is out, they are no 
longer reftrained. Lord Kaims obferves in the Decifiona 
before-mentioned, that ** (t is a rule, that laws whiclr a<» 
f* bridge the common privileges of mankind are ftriAly to 
'* be interpreted : Monopolies and reftraints are introdu* 
** ced by ftatute contrary to natural liberty, debarring the 
•* lieges either abfolutely, or in favour of certain perfons, 
f* from doing certain things, which are otherwifc innocen]^ 
** and lawful. Bui; whatever be the expediency of ftich 
i* ftatutes, they are not to be extended by judges beyond 
f* their prccife terms. It would be grofs injuftice fo to ex- 
f* tend them : It would be abridging natural liberty with- 
^^ out the authority of law, which is worfe than private 
f* violence.'- 

We ihall only obferve further on this head, that no fuch 
ireftraint is laid upon the prefs in any country, as this per- 
petual excluiive monopoly claimed by the London bdok- 
fcllers. In France they have patents from ten to twenty 
years:* the great Abbe Colbert, prime • minifter to Lewis 

''. V " XIV. 
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XIV. wttt fiirdy ba^e fome weight : The reader will find 
bit opinion below *. 

We praceed next to mention feme circumftances of the 
late trial between Millar plaintifi; and Taylor defondant^ 
lor printing or vending Thomfon's Seafens : The book was 
printed firft of all in the year 1^27 ; the monopoly of 
twenty-eight years, expired in the year 1755 ; after that pe- 
riod many editions of it were printed openly, with the names 
of the pablifhers affixed to the title^'page, without any chal« 
lenge 6x)m Miliar, (who had purchafed the copy-right from 
the author Thomfon,) till the year 1763, when Millar got 
an injunflion in Chancery againft Donaldfon, to ftop the 
iide of 1^ edition he had printed, which was afterwards re« 
moved by Lord Chancellor Northington, upon the defend*> 
ant's giving in anfwers : After which Millar proceeded no 
farther in his fuit with this defendant, but began another 
for the fame book with Taylor, as he no doubt thought 
kioi a fitter perfon to be dealt with in cafe at any time 4 
compromife ihonld be needful. This caufe was remhted 
from the Chancery at the plaintifiTs defire to the Court of 
King's- Bench, there to be tried by a jury of twelve men : 
After a delay of fome years, it came at laft before a jury } 

* «« The Stationers trade in the country, ftands in need efpccially of your 
Majefty to appdint it fome other la\Vs, becaufe h is iubjed to the iuquffition oj 
tlie HMtonerft of Paris, who, by means of the privileges which they ohum oot 
•C the t^hanccry, hold all the others of the kingdom in fuch a dependence, that ■ 
• they muft cither ftarve, or run the hazard of undoing themfelves. If your Ma- , 
Jelly ple«fes to take compaffion of them, you muft reftrain thofc privileges to 
ihcfole city of Paris, and that it may be allowed to the others to follow their 
methods. Paris, of itfelf alone, is not worth more than the reft of the ldng& 
doiA ; and it is not juft that above xooo families fhould perifh for a fmali num« 
iter of the Aationers there. 

" The council is full of inftances, which are formed on the like cafe, and 
your kingdom hath an intereft in it, that your M&jefty pronounces in favour! 
ctfth^opprefled: for the books which one hath from Paris, are fo dear, tlut 
the poor catnot come up to them ; and yet a perfon, who hath a huadfcd 
c^wns revenue, hath the necelGty of ioftrudion, as well as he who hath looo. 
One muft therefore fumifh him with the means to do his duty, which he canjr 
riot attain to Co long as one holds his neck under foot.'* Bernard's TraaAatioa 
of Colbert's Political Tclliiimrnt, printed at London, i6<}S, pa^e 355* 

but 
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hn% it is (aid, that the jury was inftr u£led to fiad the . 
£sift of publication only, which the defendant had own* 
ed; but the crime of publifhing this book, the court referv- 
ed for their own cognizance ; and after a delay of a 
gpod piany mopths, they delivered their opinions, as 

infqrted at large in this publication. We cannot 

help obf^^rving, that it is commonly reported, this trial was 
conducted much in the fame manner with that of Wood- 
faU and others for libels, which has been of late the fub- 
jfft of enquiry in both Houfes of Parliament. This mode 
of profecution, has been almoft generally condemned, as 
being tyrannical and unjufl ; the greateft lawyers agree, 
t|ia^ both the faft and the crime ought to be determined by 
t)ic jury *. In this cafe, it furely was not above their com- 
pre&enfion to judge, whether the defendant had, or had 
npt infringed the ftatute of Queen Anne ;. if he had 
QQt, the publication was warranted by pofitive law : it 
was fo Ample a queilion, that a jury of twelve honed 
inen could not mifapprehend it : Beiides, it is alfo faid, 
t^t the plaintiff Millar being (^ead before judgment was gi- 
ven, throws a nullity on the whole, and there ought to have 
been a new trial by the plaintiflTs heirs or executors : What- 
ever be in that, it is certainly no unnatural inference to fay, 
that this trial cannot properly be brought as a precedent a- 
cainft any other defendant in a book-caufe, for thefe two 
reafons ; firft, bccaufe the crime, as well as the faft of pub- 
iication, was not left to the determination of the jury; 
and, fecondly, bccaufe the plaintiff had died before judgment 
was given, and no new profecution was commenced. 

There is alfo another thing which ought to be mentioned 
here, and that is, the after-conduft of the defendant : he at 
firfttook out a writ of error againft the determination of th« 
King's Bench, but was afterwards prevailed with to com- 
promife matters with the bookfellers : the reafon is obvious, 

* See this fnbje^t ably handled, in a late cele|)|:ated pubHcatlon, entitled, A 
icc*nd Lhtcrto ^mtn on Libels. 
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Acy is^antcd that no "chance ihould be given for a rcverfel ot 
this judgment; and their arguments with Taylor were fo 
powerful, (although a certain perfon had oflFered to be 
at one half of the cxpcnfe,) that he withdrew his appeaF, 
upon which the bookfellers puffed away in all the London 
news-papers, as if they had obtained a compleat vifiory, of 
having finally fettled the long conteflcd qucftion of Literary 
Property, by what they call a folcmn judgment in Weftminjler' 
hall. They had tried the fame game formerly ; firft in the 
year 1749, with one Ofborne, a London bpokfeller, whom 
they at firft profecuted in Chancery ; but being very doubt- 
ful of the iflue, they bought him off, paid the expenfes^ 
it is faid, of fuit on both fides, and allow him an annual 
penfion to this day, on condition of his not printing upon 
them. About ten years after that, a mock fuit was com- 
menced againft one Collins of Salifbury, (fee the fpeeches, 
page 97) for vending a Scots edition of the Spectator; 
but a connivance having been difcovered betwixt the plain- 
tiff and defendant, no judgment was given. It is very fUr- 
prifing, how much artifice has J^ll along been ufed by the 
London bookfellers, to hinder a final judgment on a book- 
caufe in the Supreme Court of the nation ; they are juftly 
afraid of the ifiiie, which, as long as the ftatute of Queen 
Anne (lands unrepealed, muft furely go againft them ; 
and notwithftanding, what they call a htc /olemn judgment, 
they have not hitherto advanced one ftep farther, than by 
combinations to diftrefs and harafs particular perft>ns. 

It may be obferved, that if ever this do^rine of a per- 
petual exclufive monopoly in books ihould prevail, it will 
be attended with endlefs litigation and confufion, even a- 
mong authors and bookfellers ihemfelves : The following 
cafe may perhaps illuftrate this obfervation. The cele- 
brated Mr. Pope fold his Homer in the year 17 12, for 
twelve hundred pounds ; he conveys the copy-right for 
fourteen years certain, or as long after, as he is enabUd by the 
Jiatute of ^ueen Anne ♦ to do it ; this he mentions exprefsly 

in 

* In the year 1753, about thirty of the London -bookfellers, who OU^ 
jjjemfclvcs proprietors of Pope's Homer, brought a fuit in Chancery for this 
pniclc^ and produciid this deed of Mr. Pope's in iupport of thp*r claim; imt o\\ 
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ih the agreement : it is clear he forefaw, that the longed 
right he could convey was twenty-eight years, fourteen yean 
certain, and fourteen more eventual, in cafe he furvived the 
£rft term^ according to an exprefs provifo ip the ftatute. 
From this traofa&ion or fale, we are authorifed to fay, that' 
Mr. Pope had no notion of an entilefs exclufive monopoly, 
or what has been iince called a common-law right ; and that 
the bookfeller to whom he fold his Homer, by accepting of 
that deed of fale, alfo underftood that he purchafed it only 
for the periods granted by the ftatute. If the perpetual ex- 
clufive rights of authors fliould ever prevail, it is clear that 
it is Mr. Pope's heirs, and not the bookfellers^ who have a 
right to the profits of his Homer after the year 1740 (at* 
which period the monopoly of 28 years elapfed). If the 
judgment of the King's-bench fhould ever he confirmed by the 
fupreme court, certainly Mr. Pope's heirs will have a good 
a£lion againft all the bookfellers who have printed Homer, 
. after the year 1740, and all authors or their heirs, who be- 
lieved that the ftatute was the rule for literary property, and 
can fay that they had no notion of a perpetual right, have cer- 
tainly a claim either fpr more copy-Qioney, or for the profits 
after the terms fixed by the ftatute are elapfed. It would be 
moft unreafonable, if there has been a miftake in this mat- 
ter from the beginning, that the authors fhould reap no be- 
nefit from it, and the bookfellers ftiall be the fole gainers by 
this amazing difcoyery of a perpetual exclufive monopoly 
in books, which has lain concealed from the underftandings 
of all mankind, in all countries of the world, from the in- 
vention of the art of printing till the year 1769, when ic 
was firft difcovered by the three eminent judges before- 
mentioned : It is a difcovery as wonderful as the philofo- 
fopher's ftone would be ! but unluckily, it happens to run 
counter to the law of the land, and will vanifh like the^ 
bafelefs fabric of a vifion. 

Sir Jofeph Yates mentions a difficulty *, which may of- 

it6 being noticed, in the anfwer to thdr bill, that their right was expirad, thf^r 
withdrew the fuit altogether, for fear of a farther es^plaqatlon^ 
f S^e Ills Sp B $ c H, middle of page 51. 

Qjt icm 
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ten happen among authors themfelves, who trritc ipon the 
'fame fobjefl:, and may have the fame reafoningor ideas up- 
o?nit: 'Can the author who publiihes firft on that fubjedt, 
cxciucle'all others from ufing the fame fet of words or ideas ? 
Certainly he cannot. S^ppofing an author publifhcs tables 
of intereft, another may alfo publifli tables of intcreft ; and 
if both their calculations are exaft, they rnuft, according to 
the rules of arithmetic, turn out to be the fame : This rca- 
foning will alfo hold good in moft kinds of tables or calcii- 
lations, as on annuities on lives, logarithms, fines and tan- 
gents, almanacks, &c. If the firft publishers of any fuch 
works are to have a perpetual monopoly, how abfurd would 
' fuch a po'Etion be, and how unjuft to the reft of man- 
kind. 

Sir Jofeph Ya!es obferves more than once in his ar- 
gument, that a perpetual cxclufive property in books after 
publication, is no part of the common law of England f : ** It 
** is ilrange" fays he, " that in all our laws where cvcrjr 
** kind of property is abfolutcly difcufled, a claim fo exten* 
*' five as this, is not abfolutcly eftablifhed ; and yet it was 
" admitted by the plaintiff's counfel, that they could not 
** produce any one determination in a court of law, that 
" had cftabliQicd any fuch kind of property." — Befides, the 
licenfing aft is another ftrong argument againft a perpetual 
exclufive right; before, that aft was abolifhed,thelicenfer hadit 
in his power and often did ftop the publication altogether, if 
he difapprovcd of it; here an author's right of publication 
Was taken altogether horn him, without bis reaping any 
benefit from his own labour : whereas the ftatute of Queen 
Anne, gives him in the firft place a patent^ without the ex- 
•pcnfe of paying for it, and then the profits f6r a certain 
time, which he may either keep to himfelf, or difpbfe of 
as'he thitiks proper. As to the nature of Literary Proper- 
ty, whether books can be called corporeal fubftances, goods, 
chattels, or by what other name, fee the fame learned argu- 
ment, pages 79, and 80. We fhall conclude this head 
with a few extrafts from Sir Jofeph Yates's fpeech. 

* See p»^$ 60, 61, 61, and 71. Ac. 

«Upo« 
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•* Upon the ^holc, It fccms evident to me, that thb claim 
cannot poffibly be maintained on cither of the grounds on 
Which it was argued ; that fb far from being t^lrranted by 
the general principles of property, every one of thefc prin- 
ciples arc fldtly againft it ; that'll cannot be a part of the 
common 'law of 'England, whofc cxiftence b immemorial, 
and long iantecedcnt to every drcumffance of literary 
claim. 

** It is 6f ufc certainly that all Human fcicncc fliould be 
encouraged, and every man's labour properly rewarded ; but 
every man*s reward has its proper bounds ; and furely an 
intire monopoly for 28 years is encouragement enough. 
The legiflature have thought it fufficient, and have exprefs- 
ly declared, they fhall have it noliigef? Have we any power 
to controul that authority, and fay, in direft oppofition to 
the ftatute, that they (hall have it longer, that they ihall 
have it for ever ? If the encouragement, that the iSt of 
parliament has given them, will not' fatisfy authors, it is not 
our province to extend it further;^ but I can never entertain 
fo difgraceful an opinion of learned men as to imagine, 
ihzx the profits of publication for 28 years will not content 
them: I will not believe that nothing will induce them to 
write but an abfolute perpetual monopoly ; that they have 
no benevolence to mankind, no honourable ambition of 
fame, no intention to Communicate their knowledge to o- 
theis; but the moft avaritious and mercenary motives ; from 
authors fo very illiberal the publick would hardly receive 
much benefit, 

** There is another light too in which the confequcnces 6f 
this claim will be highly injurious to the public, and that is, 
the reflraints it will lay upon the natural rights of mankinds 
It is every man's right to follow a lawful employment for 
the fuppoit of himfelf and his family : Printing and book- 
felling are lawful employments, and therefore every mono- 
poly that would intrench upon thefe lawful cmplbymenti, 
is a reftraint upon the liberty of the fubjcdl ; and if the 
printing and felling of every book that comes out may be 
confined to a few, and for ever Vith-hcid from all the refl 

oC 
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ot the tradcy what provifion will the bullc of them have foi" 
their refpcftive families ? 

*' I have before obferved the dangerous fnares which this 
idea of property will lay, as it carries no proprietory marks 
in itfelf, and by common law is not bound to any formal 
ftipulation ; fo obfcure a property, and efpecially after the 
work has been a long time publiQied, might lead many 
bookfellers into many litigations ; and in fuch, the rooft, 
doubtful queftions might arife, whether the author of a 
work did not intend it as a gift to the public ; whether fincc 
that he has not abandoned it to the public, and at what 
time. 

** I wifh as fincerely as any man, that learned authors 
may ha^e all the encouragements, and all the advantaiges that 
are confiftent with the general rights and good of mankind. 
But if the monopoly now claimed be contrary to the law of 
property, and totally unknown to the ancient and common 
law of England ; if the eftablifhing of this claim will di- 
reftly contradift the legiflative authority, and introduce a 
complex fpecies of property, contrary to the end for 
which the whole fyftem of property was eftablifhed, it will 
tend to imbroil the peace of fociety with frequent content 
tions^ mqft highly disfiguring the face of literature^ and highly 
difgujiing to a liberal mind. And, 

** Laftly, if it fliould ftripthe fubjeft of his natural right, 
I fay, if thefe, or any of thefe mifchicfs could follow, I can 
never concur in eftablifhing this claim.. The legiflature have 
provided the proper encouragement, and at the fame time 
.guarded againft all thofe mifchiefs ; to give that encourage- 
ment and liberal conftruftion, is my duty as a judge, and 
will ever be my own moft willing inclination ; but it is e - 
qually my duty, not only as a judge, but as a member of 
fociety, -and even as a friend to the caufe of learning, to 
fupport^ the limitations of the ftatute. I fhall therefore 
conclude in the words of the aft of parliament t ** That 
** the author or bookfeller fhall have the fo!e right for the 
«* particular terms which the flatute has given, but no long- 
** cr ;*' and confequcntly that the plaintiff who claim? a 

per- 
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perpetual and unbouoded monopoly, has no legal right to 
recover." 

In the year 1734, an aft was pa£ed, intitled, • An aft for 

* encouraging the arts of defigning, engravings and etching 

* of prims, by VJiSTING the properties thereof in the in- 

* ventors and engravers, during the time therein mention- 

* ed.' — This aft is every way iimilar to that paffed the 8th 
of Queen Anne for books ; it gives a property to the inven- 
tors for 14 years; but being found infufficient» it was a- 
mended by another ftatute, in the year 1766, which gives 
the inventors, &c. a monopoly of their works for 28, inftead 
of 1 4 years. The defigners of prints might as well claim a 
perpetual property in their works, as bookfcUers 'do in 
books, but they will not be able to make out any right at 
all, but what is given them by thefe flatutes. On account 
of the extraordinary genius of Hogarth, his widow was in- 
dulged with a monopoly of twenty years, after the 14 years 
had expired, according to the firft aft of parliament ; but, 
before fhe obtained this indulgence, feveral engravers had 
copied Hogarth's works, and this remarkable claufe is made 
in the fecond aft, to indemnify fuch peribns, in thefe words : 

* Provided neverthelefs. That the proprietor or proprietors 

* of fuch of the copies of the faid William Hogarth's works 

* which have been copied and printed, and expofed to falc. 
^ after the expiration of the term of 14 years, from the time 

* of their firft publication, by the faid William Hogarth, and 

* before the firft day of January, (the time the fecond mo- 
^ nopoly of 20 years granted by this aft was to commence), 

* fhall not be liable or fubjcft to any of the penalties con* 

* tained in this aft,' &c. — Here the legiflature made a very 
juft and proper dillinftion ; no pcrfon was to be puniflied 
for publifliing Hogarth's works after the monopoly of 14 
jears had elapfed ; and nothing could reftrain them from 
copying and publifhing all Hogarth's other works but this 
new law, giving a further monopoly of 20 years : This 
fcrves fully to explain the aft of Queen Anne, for VEST- 
ING books, &c. ; no perfon can fufFcr penalties, or be pro- 
hibited from reprinting fuch books of which the monopoly 
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is expiredj according to. That fiatute ; and until this a£t i$ . 
repealed, all who reprint any work after the times therein 
mentioned, muft certainly be proteAed by it, notwithftand- ' 
ing the deterniination of any court to the contrary. 

We fhall conclude with a few quotations ho^x Sir Wil- 
liam Blackftone's Ck)mmentaries on the Laws of England, 
a book of the highcft authority. — ^He fays, in his inirodudU- 
on, S 2« -^ The liberty of confidering all cafes in an equi- 
** table light muft not be indulged too far, left thereby 
** we deftroy all law, and leave the decifion of every quef- 
" tion entirely in the breaft of the judge." And again, § 3. 
*< Common law is immemorial cuftom ; and if pot a good 
*' cuftom, it ought to be no longer ufed ; to make a good 
•* cuftom, the following are neceflary requifites : imo. That 
' ** it has been ufed fo long, that the memory of man riin- 
** neth not to the contrary ; if any one can fhow the be-. 
" ginning of it, it is no good cuftom ; for which reafon no 
** cuftom can prevail againft an exprefs a£l of parliament^ 
** fince the ftatute itfelf is a proof of a tinxfi v?hen fuch a 
<< cuftom did not exift. — zdo. It muft have been continued 
" without any interruption, otherwife it will be void. — 3/w. 
** It muft have been peaceable and acquiefced in, and not 
** fubje£l to contention or difpute." Whoever will look into 
the /i^/>^o/>J common-law right of authors or bookfellers, to a 
perpetual excluiive monopoly of books, ^after publication, 
will find it totally dcftitute of the above three requifites ; 
the cuftom is not immemorial, it is often interrupted, and 
always difputcd— <See the preceding arguments or opinions 
of the judges in this caufe. 

This learned judge fays farther, " Penal ftatutes muft 
•* be conftrued ftriftly.—When the common law and a fta- 
" tutc differ, the common law gives place to the ftatute, 
** and an old ftatute gives .place to a new one : A judge 
*' cannot conftrue the laws, otherwife than according to the 
** letter, nor can they be ftrained to inflift a penalty beyond 
^-* what they will warrant ;" &c. ♦. 
f Wf mjsSi refer the reader Co § 3. of Judge Blackftone's Introdu^on, 
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